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Traffic Study

1760 NW 102™ BLVD Wildwood FL

This study was performed using standard practices outlined in the Florida Dept. Of Transportation’s

Manual on Uniform Traffic Studies. The Annual Average Daily Traffic (AADT) was computed utilizing
American Association of State Highway and Transportation Officials (AASHTO) Standards.

Vehicle count was conducted utilizing a motion sensing camera set on the edge of the right of way.
Photos of vehicles were reviewed and count was recorded for each vehicle and direction of travel.

This study encompasses a 1 week period covering July 1 2012 - July 7 2012. 5 weekdays, 2 weekend
days. One weekday was a National Holliday (July 4™).

Traffic Data for the period of July 3, - July 4,2012 were excluded in the calculation of AADT due to the
obvious traffic increase. The results would have drastically skewed the validity of the resuits.

The AADT was calculated with the following results

Total Traffic across 5 days traffic monitored 0000hrs to 2359hrs = 675
Average Annual Daily Traffic = 135

Average Annual Monthly Traffic = 4,106

See attachment for traffic study records.

Utilizing records from match participation Monthly traffic totals were calculated assuming each
participant drove a single vehicle. This is most likely not the case, however it is reasanable to work with
the higher number.

Match records from January 1, 2012 ~ Sept 31, 2012 reviewed showed a total participation of 466 over
the 9 month period.

Average Monthly participation and additional traffic calculated = 52 Participation 104 total bi directional
traffic.

The participation of the monthly events indicates an increase of Average Annual Monthly Traffic of
2.53%

The participation of the monthly events indicates an increase of Average Annual Daily Traffic of 2.54%
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GUNSTER

ATTORNEYS AT LAW Writer's Phone Number: (772) 228-1980
Writer's Email Address: rraynes@QGunster.com

September 24, 2012

VIA EMAIL AND OVERNIGHT DELIVERY

Karl E. Holley, AICP

Sumter County Planning Department
7375 Powell Road, Suite 115
Wildwood, Florida 34785

Re:  Long Hammock Range
Dear Mr. Holley:

Our firm represents Long Hammock Ranch, LLC and Long Hammock Ranch II, LLC,
the owners of Long Hammock Ranch, a working cattle ranch located in the northwestern portion
of Sumter County, Florida, and consisting of the following parcels: C19-001; C19-029; C19-015;
C18-002; C18-003; C18-007;, C17-028; C17-006; C08-010; and C07-002 (“Long Hammock
Ranch Property”). Mr. Brad D. Martin owns property directly adjacent to the southeastern
portion of Long Hammock Ranch Property identified as parcel C20-061 (the “Martin Property™).
Mr. Martin is currently operating a commercial shooting range called the Long Hammock Range
on the Martin Property. A map depicting the general location of the Martin Property in relation
to the Long Hammock Ranch Property is attached. The operation of this shooting range creates a
dangerous situation for the people and livestock on the Long Hammock Ranch Property and
causes significant, material harm to our client, including a significant decrease in the value of its

property.

Sumter County has issued a Code Enforcement Action (File # CE2012-0104) against Mr.
Martin because the shooting range is not an allowed use on the Martin Property under the Sumter
County Land Development Code (“LDC”) and has not been properly permitted. It is our
understanding that the County has informed Mr. Martin that he may possibly cure the Code
Enforcement Action by obtaining a Special Use Permit to specifically allow the shooting range
on the Martin Property and that Mr, Martin may have filed an application for that purpose.

The Martin Property has a land use designation of Agriculture and a zoning designation
of A5. We understand that the AS zoning designation is an obsolete zoning designation that no
longer exists in the current LDC. However, the County staff is apparently taking the position
that the obsolete A5 designation is similar in nature to the A10C zoning designation under the

OB SAEcMORisIsyHorymons Blvd., Suite 200 | Stuart, FL 34996-3346 | 772.288.1980 | Fax: 772.288.0610 | www.gunster.com
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September 24, 2012
Page 2

current LDC and that, therefore, the A10C zoning requirements would apply on the Martin
Property. This is directly contrary to the existing zoning and the comprehensive plan. In order
for the County to legally enforce the A10C zoning designation on the Martin Property, the Board
of Sumter County Commissioners must approve a rezoning of this property to that designation, if
such rezoning meets the requirements of the Comprehensive Plan, state statutes, and rule of law.
Such rezoning should have been completed prior to any development (e.g. development of the
shooting range) or use not previously approved occurring on the Martin Property.

The shooting range is not an allowed use on the Martin Property by right, by Special Use
Permit or by any other means at this time. As stated earlier, the Martin Property has a land use
designation of Agriculture. Comprehensive Plan Future Land Use Element Policy 7.1.1.2 states
that “[1Jand development regulations adopted to implement this Comprehensive Plan shall be
based on and be consistent with the following land use categories, and standards for densities and
intensities.” It then goes on to describe the type of uses that are permitted under the Agriculture
land use classification, which generally consist of agriculture type uses, aquaculture, forestry,
residential, related commercial activities, mining activities and community facilities. See
Comprehensive Plan Future Land Use Element Policy 7.1.1.2(a) and 1.DC Section 13-306(b).
There is nothing consistent with the proposed use of a shooting range. Policy 7.1.1.2 clearly
states the non-residential uses that are permitted under the Agriculture land use classification and
shooting ranges do not fall under the non-residential uses. Furthermore, Policy 7.1.1.2 states that
allowable uses include community-serving public facilities and infrastructure as special uses.
Based on Policy 7.1.1.2, the use of the Martin Property as a private or commercial shooting
range is inconsistent with the Comprehensive Plan.

Even if the proposed (and improperly existing) shooting range was permitted within the
Agriculture land use designation, one must then review the zoning designation to determine if it
allows such a use. Even assuming an A10C zoning, it does not. If the zoning designation for the
Martin Property is interpreted to be A10C, then this zoning designation generally allows the
following principal uses (i} agriculture; (ii) aquaculture and forestry; (iii) residential and
neighborhood commercial; (iv) mining; and (v) community facilities and services, which uses
are consistent with the land use designation. See LDC Sections 13-306(b), 13-332(a) and 13-362.
These general zoning uses are further defined as more specific uses in LDC Table 13-362A.
Although shooting/firing range is included as a special use in the A10C zoning category, it is
very limited. A shooting/firing range is listed under LDC Table 13-362A, Section 5.000, as a
“Public, Semi-Public and Institutional Facilities” type of use and further classified under sub-
category “Emergency Services/Detention Facilities”. This category and subcategory of uses are
generally considered to be governmental facilities and not a private or commercial use. See
generally LDC Section 13-332(a)(7) (stating that institutional uses are those uses that are
provided by public, quasi-public or semi-public entities). Therefore the only reasonable
interpretation of the LDC in accordance with the rules of construction limit the allowance of
shooting ranges to parcels used for government, public service and in particular police or other
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emergency service type uses. A private or commercial shooting range, which is the current use of
the Long Hammock Range located on the Martin Property, is not permitted at all.

Although the Development Services Director has the ability to interpret whether a
specific use is allowed on a specific parcel, that interpretation cannot be inconsistent with the
Comprehensive Plan or the language of the LDC. The Comprehensive Plan, as noted above, and
the LDC do not allow for a shooting range on the Martin Property, even if it could be interpreted
to have the A10C zoning designation, unless the range is associated with emergency services.
See LDC Section 13-362(c)(2) and Table 13-362A. In order to allow a shooting range on the
Martin Property, the use must be related to “Public, Semi-Public and Institutional Facilities” and
“Emergency Services/Detention Facilities” and, only then, if a Special Use Permit is obtained.
Since the Long Hammock Range is not associated with an “Emergency Services/Detention
Facility” or other institutional type use, the current shooting range being operated on the Martin
Property is inconsistent with the A10C zoning designation as well as the Comprehensive Plan.

The Long Hammock Range activities, including the United States Practical Shooting
Association matches held on the Martin Property every third Saturday of the month, must
immediately cease and desist pursuant to the Statement of Violation and Request for Hearing
(File # CE2012-0104). Whether private or commercial, Long Hammock Range shooting
operations on the Martin Property are inconsistent with the Agriculture land use designation and
A10C zoning designation (even assuming this is the interpreted designation) and Mr. Martin
would need to apply for a land use amendment and rezoning (and potentially a Special Use
Permit) to continue operation of the Long Hammock Range shooting activities.

Mr. Martin has demonstrated through the continued operation of the Long Hammock
Range a complete disregard to the Comprehensive Plan policies and LDC requirements, which
require a shooting range and the development of this use to be consistent with the
Comprehensive Plan and LDC, including any and all development and design standards, Mr.
Martin has also shown a complete disregard for the code enforcement proceedings which
required him to immediately cease and desist operations, which he did not do.

The existing use and proposed development and future continuing use of the Long
Hammock Range on the Martin Property is a very important matter for our client as the
southeastern portion of the Long Hammock Ranch Property directly abuts the Martin Property
and the shooting range has the potential to be a very dangerous use, and one that adversely
affects the value of the Long Hammock Ranch Property. Therefore pursuant to Section 162.06,
Florida Statutes, and County Ordinance Code Section 2-95(d), we respectfully request the
County Code Enforcement Official hold the Code Enforcement Hearing on this matter scheduled
for October 25, 2012 as the shooting range is a “violation [that] presents a serious threat to the
public health, safety, and welfare” and until such hearing occurs require all shooting range
activities on the Martin Property to immediately cease and desist. Further, the County must
reevaluate its position that such a use could ever be permitted on the Martin Property without a

WPB_ACTIVE 5257213.3
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change to the Comprehensive Plan, zoning of the Martin Property, and LDC. Any application
for a shooting range on the Martin Property at this time must be denied.

We learned this morning that the County may in fact be in agreement with our above
analysis and has reevaluated its position as to allowing the Long Hammock Range on the Martin
Property under the current Comprehensive Plan and LDC. We understand the Board of Sumiter
County Commissioners (“BCC”)} is scheduled to hold a public hearing tomorrow, September 25,
2012, at 5:00 pm to discuss changes to the LDC that would allow a shooting range by special use
as a recreational type facility on parcels with an A10C zoning designation. We also understand
the BCC will hold a public hearing on proposed amendments to the Comprehensive Plan at the
same BCC meeting. Neither our clients nor us have been provided notice of the proposed
amendments to the LDC or the Comprehensive Plan, and as evidenced by the April 24, 2012
letter from Mr. Robert Landt to the County Administrator, the Long Hammock Range activities
were and continue to be of high importance to our clients such that notice should have been
provided to our clients. Given that we have just been made aware of these public hearings and no
notice of these hearings was provided to our clients, we respectfully request the BCC postpone
the hearings (identified as Items 1(a) and 1(b) on the BCC Sept. 25, 2012 Agenda) scheduled for
tomorrow on the proposed amendment to the LDC and the proposed amendments to the
Comprehensive Plan until we have had a chance to review said amendments and properly
prepare for the BCC hearings. The Long Hammock Ranch Property is directly adjacent to the
Martin Property, which contains the Long Hammock Range, and the Long Hammock Range as
well as the proposed amendments to the LDC and Comprehensive Plan have the potential to
adversely affect the Long Hammock Ranch Property and our clients.

These matters are of such importance that we would like to immediately receive any and
all existing applications, data and analysis and any future correspondence or materials regarding
the use of the Martin Property for a shooting range and the proposed amendments to the LDC
and Comprehensive Plan identified as Items 1(a) and 1(b), respectfully, on the BCC September
25, 2012 Agenda. Given the impacts to our client and its property, and the plain language of the
Comprehensive Plan and LDC, the unsafe detrimental use on the Martin Property cannot be
allowed to continue. We are hopeful that the County will understand our position and the
impacts on the abutting Long Hammock Ranch Property. If not, the only option fo protect the
Long Hammock Ranch Property will be court intervention. We sincerely hope this is not
necessary.

WPB_ACTIVE 5257213.3
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Thank you for your consideration of our client’s request, if you have any questions,
please feel free to give me a call at any time.

Robert Raynes, Jr.

Enclosure

cc: George G. Angeliadis, Sumter County Attomey
Richard Jernigan
Brian M. Seymour, Esq.
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Picture 1. Shows range looking south notice how close our fence is to shooting
range 4 “i

Picture 2. Shows range looking north notice our fence in relationship to range

V.
Picture 3. This picture | stood in back of my truck and looked over shooting berm.
This berm is no more that the height of my truck roof.

Picture 4. This picture shows how low the berm is in relationship to fence

64

Picture 5. Shows north end of range
Y

Picture 6. Shows fence in relationship to range
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September 28, 2012
George G. Angeliadis, Esquire VIA FEDERAL EXPRESS
Sumter County Attorney FIRST OVERNIGHT

The Hogan Law Firm
20 S. Broad Street
Brooksville, Florida 34601

Re:  Shooting Range Ordinance

Dear Mr. Angeliadis:

As you know, my colleague, Bill Perry, attended the September 25, 2012 Board of
Sumter County Commissioners (“BCC”) meeting regarding the proposed amendment to Chapter
13 of the Sumter County Code of Ordinances to provide for Sport Shooting Ranges as a Special
Use Permit in Specified Land Use Zones (“the Amendment”). Unfortunately, given that we did
not have prior notice of the meeting, I could not attend. At that meeting, Mr. Perry made it clear
that our clients, Long Hammock Ranch, LLC and Long Hammock Ranch II, LLC, do not oppose
shooting ranges, but that they have concerns that the proposed Amendment does not adequately
address necessary standards for the siting and development of shooting ranges and that shooting
ranges may not be appropriate in the areas being proposed.

Florida law is clear that the statutory prohibition on a local government regulating the
recreational discharge of firearms in residential areas does not restrict or preempt local
governments from regulating the siting and development standards for shooting ranges. See
Florida Statutes Section 790.33(4)(a) (permitting zoning ordinances for firearms businesses and
other businesses) and Florida Statutes Section 823.16(7) (stating a local government is not
prohibited from adopting standards regarding the location and construction of shooting ranges).
Florida Attorney General Advisory Legal Opinion Number AGO 2008-34, dated June 25, 2008,
which we have attached as Exhibit “A”, addresses the application of land use regulations and
zoning to sports shooting ranges. It states that, “a county clearly may impose existing zoning
and land use regulations upon the siting of a proposed sports shooting range; however, no newly
created or amended zoning or land use regulations may be enforced against existing ranges.”
(emphasis added). The proposed Amendment is not proposed, as we understand it, to regulate
existing, approved ranges. Proper siting and development standards are critical to safety. They
do not prohibit the use, possession, or discharge of firearms. They merely regulate the safe use
and discharging of firearms. The Statute does not require Sumter County to provide an
ordinance that permits shooting ranges, by Special Use Permit, in the A10 and A10C zoning
districts, in order to demonstrate that it is complying with state statutes. And, it certainly does
not require that the uses have no safety considerations in their development.

800 S. E. Monterey Commons Boulevard, Suite 200  Stuart, FL 34996 p 772-288-1980 f 772-288-0610 GUNSTERCOM
WPB_ACTIVE 5264740.1
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George G. Angeliadis, Esquire
Sumter County Attorney
Page 2

We agree that it is prudent for Sumter County to adopt an ordinance that specifically
identifies those zoning districts in which shooting ranges are permitted, and to include
appropriate standards (we note that the National Rifle Association resource book that is
considered for standards itself states that it should not be used for this purpose) that provide
specific locational, including siting, buffer, safety and other similar design standards, and
construction standards for any shooting range located within Sumter County consistent with
Florida Statutes Section 823.16. Given the nature and type of activities that occur at shooting
ranges, it is extremely important for the health, safety and welfare of Sumter County residents to
regulate this type of use through such standards.

We have reviewed several other county regulations to determine what best practices your
sister counties have used in crafting regulations that are statutorily permissible and provide for
the safe and effective regulation of shooting ranges. For your reference, we have attached as
Exhibit “B” to this letter examples of locational and construction standards from other Florida
local governments that have adopted shooting ranges along with a summary of the standards.

It is appropriate to consider the entire community when adopting standards that would be
applicable Countywide. It is also appropriate to make sure that any proposed uses that are added
to any zoning category are implemented in a fair, safe, and clear manner for all the residents of
the County. To that end, we request that the proposed Amendment be modified to include
locational and construction standards similar to those adopted by other local governments in
Florida. We will be asking the Sumter County Zoning and Adjustment Board and the BCC to
make such modifications and hope that you will be willing to work with us on crafting these
changes to the benefit of all Sumter County residents.

incerely,

bt

Robert S. Raynésl Jr.

RSR/SMR:jl
Enclosures

cc: Richard Jernigan

WPB_ACTIVE 5264740.1
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Advisory Legal Opinion - Shooting Ranges -- Land Use Regulation Page 1 of 4

Florida Attorney General
Advisory Legal Opinion
Number: AGO 2008-34

Date: June 25, 2008
Subject: Shooting Ranges -- Land Use Regulation

Mr. Michael S. Craig
County Attorney

Polk County

Post Office Box 2005
Rartow, Florida 33831-2005

RE: FIREARMS — SHOOTING RANGES - LAND USE REGULATION - ZONING -
application of land use regulations and zoning to sports shooting
ranges. ss.790.33; 790.333, and 823-16; Flar Stat: - B -

Dear Mr. Craig:
You ask substantially the following question:

May a county enforce its land development code to prohibit a
shooting range in a residential land use district in light of
section 790.333(8), Florida Statutes?

You state that currently there are shooting ranges located within
residential land use districts in Polk County. Due to cencerns about
public safety, the county wishes to restrict such shooting ranges to
commercial areas. You state that under the Polk County Land
Development Code, shooting ranges are classified as either a
commercial business or high intensity recreation and would be
prohibited in residential land use districts.

Section 790.333(8), Florida Statutes, provides:

"Preemption.—Except as expressly provided by general law, the
Legislature hereby declares that it is occupying the whole field of
regulation of firearms and ammunition use at sport shooting and
training ranges, including the environmental effects of projectile
deposition at sport sheoting and training ranges." (e.s.)

While the plain language of the statute pertains to the regulation
of firearm and ammunition use at shooting ranges, there is apparent
confusion in determining whether local land use regulations may be
enforced to restrict the location of a shooting range. A review of

http://www myfloridalegal.com/ago.nsf/printview/9828840C127F039485257473006CADDS  9/26/2012



Advisory Legal Opinion - Shooting Ranges -- Land Use Regulation Page 2 of 4

the legislative history of section 780.333, Florida Statutes,
reveals that the committee recognized the shift in population from
urban to suburban and rural areas, and "the impact of certain zoning
decisions."[1] The staff analysis, however, focuses primarily on
giving immunity to shooting ranges that may be subject to suit for
environmental contamination and incidentally provides for the
preemption of the field of regulation of firearms and ammunition use
at sport shooting and training ranges.

In 1999, the Legislature provided limited immunity to sport shooting
ranges from criminal prosecution or civil suits based on an
underlying claim of noise or noise pollution in section 823.16,
Florida Statutes.[2] The statute was clear, however, that such
immunity was to be extended as long as the shooting range was in
compliance with the local noise-control ordinances in effect at the
time of construction or initial operation of the range.[3]

The statute also provides:

"A sport shooting range that is not in viclation of existing law at
the time of the enactment of an ordinance applicable to the- sport
shooting range shall be permitted to continue in operation even if
the operation of the sport shooting range does not conform to the
new ordinance or an amendment to an existing ordinance, provided the
range was not in violation of any law when the range was constructed
and provided that the range continues to conform to current National
Rifle Association gun safety and shooting range standards."[4]

Section 823.16(7), Florida Statutes, recognizes that "[elxcept as
otherwise provided in this act, this act shall not prohibit a local
government from regulating the location and construction of a sport
shooting range after the effective date of this act.”

Section 7%0.33(1}, Florida Statutes, preempts the regulation of
firearms and ammunition to the state:

"Except as expressly provided by general law, the Legislature hereby
declares that it is occupying the whole field of regulation of
firearms and ammunition, including the purchase, sale, transfer,
taxation, manufacturer, ownership, possession, and transportation
thereof, to the exclusion of all existing and future county, city,
town, or municipal ordinances or regulations relating thereto. Any
such existing ordinances are hereby declared null and void. This
subsection shall not affect zoning ordinances which encompass
firearms businesses along with other businesses. Zoning crdinances
which are designed for the purpose of restricting or prohibiting the
sale, purchase, transfer, or manufacture of firearms or ammunition
as a method of regulating firearms or ammunition are in conflict

with this subsection and are prchibited." (e.s.)

http://www myfloridalegal.com/ago.nsf/printview/9828840C1275F039485257473006CADDS  9/26/2012



Advisory Legal Opinion - Shooting Ranges -- Land Use Regulation Page 3 of 4

Clearly, a municipality’s attempt to regulate firearms is null and
void.[5] However, the general provisions in section 790.33, Florida
Statutes, recognize that local zoning ordinances which affect other
businesses in the same way are allowed. The statute is equally clear
in prohibiting zoning ordinances designed to restrict or prohibit
the sale, purchase, transfer, or manufacture of firearms or
ammunition as z method of regulating firearms or ammunition. Thus, a
zoning ordinance prohibiting any commercial business activities
within an area zoned for residential use would not appear to be
inconsistent with the intent of section 7280.33, Florida Statutes.
Such an ordinance, however, could not be applied retroactively to an
existing sport shooting range.

The provisions of section 780.333, Florida Statutes, are specific to
the regulation of the use of firearms and ammunition at sport
shooting and training ranges, but do not address the actual siting
of such facilities. The primary purpcse of the legislation was to
grant immunity from legal action by the state and local governments
for the use, release, placement, deposition, or accumulation of any
projectile in the envirconment. The recogniticn that no action can be
taken against shooting range facilities-existing at-the time of the
enactment of all of the above-cited statutes relating to firearms
and shooting ranges should be read together in a manner to give
effect to each.[6] To read the preemption provision in section
790.333, Florida Statutes, as a total ban on the application of any
zoning or land use regulation upon an existing or proposed sports
shooting range would render section 8232.16 (7), Florida Statutes,
noted above, of no use or conseguence.

Accordingly, it is my opinion that a county clearly may impose
existing zoning and land use regulations upon the siting of a
proposed sports shooting range; however, no newly created or amended
zoning or land use regulations may be enforced against existing
ranges.

Sincerely,

Bill McCollum
Attorney General

BM/tls

[1] Senate Staff Analysis and Economic Impact Statement, CS/CS/CS/SR
1156, Appropriations Committee, Criminal Justice Committee,
Judiciary Committee, March 18, 2003.

[2] Section 823.16(2), Fla. Stat.

http://www.myfloridalegal.com/ago.nsf/printview/9828840C127F039485257473006CADDS5  9/26/2012



Advisory Legal Opinion - Shooting Ranges -- Land Use Regulation Page 4 of 4

[3] Section 823.16(3), Fla. Stat.
[4] Section 823.16(6), Fla. Stat.

[5] See National Rifle Association of America, Inc. v. City of South
Miami, 812 So. 2d 504 (Fla. 3rd DCA, 2002) (municipal ordinance
estazblishing certain safety standards for firearms null and void as
regulation preempted to the state) and Rinzler v. Carson, 262 So. 24
661 (Fla. 1972) (municipal ordinance must not conflict with
controlling provisions of state statute; any doubt as to
municipality’s power is resolved against the ordinance).

[6] See, e.g., Mann v. Goodyear Tire and Rubber Company, 300 So. 2d
666 (Fla. 1974) (A law should be construed together and in harmony
with any other statute relating to same subject matter and having
same purpose even though not enacted at same time) .
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SHOOTING RANGE COMPARISON
PALM BEACH, OKEECHOBEE, MARTIN AND CLAY COUNTIES

Palm Beach County

1. Allows Public Gun Clubs in Commercial Recreation (CRE) and Agricuiture
Residential/ Special Agriculture FLU (AR/SRA) with approval by County Board of
Commissioners and Public Ownership (PO) with approval from the Zoning
Commission.

2. Open Gun Clubs and its accessory shooting areas must have a 300 foot setback
to a 100 foot buffer from residentially occupied or zoned property. These
setbacks are in addition to the regular setbacks for the district.

3. Gun clubs must be located on a minimum of five acres or meet the minimum lot
and setback requirements of the district, whichever is greater.

4. Gun clubs must provide one parking space per target area.

5. Gun Clubs are defined as “an open or enclosed facility used for the discharge of
firearms or projectiles at targets.” :

Okeechobee County

1. Allows Outdoor Gun Clubs in Agriculture (A) with the approval of a Special
Exception.

2. There are no additional standards for Gun Clubs the applicant must meet the
basic Special Exception application standards:

A Ingress and egress to the property and the proposed structures
thereof, if any, including such considerations as automotive and
pedestrian safety and convenience, traffic flow and control, and
access in case of fire or catastrophe;

B. Off-street parking and loading areas where required, including
consideration of relevant factors in subsection A. preceding, and
the economic, noise, glare, or other effects of the locations of such
off-street parking and loading areas on adjacent and nearby
properties and loading areas on adjacent and nearby properties
and properties generally in the district;

C. Refuse and service areas, including consideration of relevant
factors in subsections A. and B. preceding;
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Martin County

Utilities, including such considerations as hook-in locations and
availability and compatibility of utilities for the proposed use;

Screening and buffering, including considerations of such relevant
factors as type, dimensions, and character to preserve and improve
compatibility and harmony of use and structure between the
proposed special exception and the uses and structures of adjacent
and nearby properties and properties generally in the district;

Signs, if any, and proposed exterior lighting, if any, with reference
to glare, traffic safety, and economic effects of same on properties
in the district and compatibility and harmony with other properties in
the district;

Required yards and open spaces;
Height of structure where related to uses and structures on
adjacent and nearby properties and properties generally in the

district;

Economic effect on adjacent and nearby properties and properties
generally in the district of the grant of the special exception.

1. Allows outdoor shooting ranges in Agriculture (AG-20A), Public Service
(PS2) and Rural Business District (B-3) with approval from the Board of
County Commissioners if the application can comply with the following
additional standards:

A

WPB_ACTIVE 5265433 1

The discharge of firearms shall be conducted only within areas
specifically designated for such use on an approved site plan.

Firing positions shall be separated a minimum of 2,500 feet from
the boundary of the subject property with any adjacent parcel in
separate ownership. However, for an outdoor shooting range
designed and used specifically and solely for shooting clay targets
with a shotgun the following shall apply: Firing positions shall be
separated a minimum of 900 feet from the boundary of the subject
property with any adjacent parcel in separate ownership and in



addition, firing positions shall be separated a minimum of 2,500 feet
from any permitted residence existing at the time of site plan
approval for the proposed shooting range.

An impenetrable berm or barrier, 20 feet or more in height, shall be
constructed along the three sides lying in the direction of fire of any
authorized firearm discharge area. An outdoor shooting range
designed specifically and solely for shooting clay targets with a
shotgun is exempt from_Section 3.99.1.C.

The perimeter of the shooting range activity, including the firearm
discharge area and surrounding berms, shall be enclosed by a
fence or wall, a minimum of six feet in height. Warning signs of at
least one square foot each shall be attached to the perimeter fence
at the rate of at least one for every 100 lineal feet plus one at each
entry gate.

The applicant shall submit a hazardous waste management plan,
prepared by an independent environmental consultant, to assure
the protection of groundwater from lead and other contaminants
associated with the discharge of firearms.

The applicant shall demonstrate compliance with all applicable
state regulations and how safety and noise factors have been
addressed through the site plan and other special features of the
proposed development.

2. Shooting ranges must provide one parking space per firing point.

3. Shooting ranges are defined as “An open-air facility designed for the safe
discharge of firearms at targets (including rifle, skeet and trap ranges)

WPB_ACTIVE 5265433 1



Clay County

1. Allows Shooting ranges in Agricultural (AG) with a Conditional Use
approval. Shooting ranges for ‘shotguns only’ are allowed in Private
Service (PS-2) with a Conditional Use approval.

2. Shooting ranges must meet specific standards established in the Code for
each type of shooting use.

(1) Ranges for shotguns only permitted in PS-2 district subject to
NRA design and construction guidelines.

(2) Skeet Shooting.

(i)

(ii)

(iif)

the minimum area for a skeet shooting range shall be a
minimum cleared area of 100 yards with a 300 yard
safety zone.

There shall be a 26 feet 8-3/8 inch chord between
stations.

There shall be a minimum of 40 yards between high
and low houses.

(3) Trapshooting.

(i)

(ii)

(iii)

The space required for trapshooting shall be a
minimum cleared area of 100 yards with a 300 yard
safety zone.

The minimum permissible target angle shall be 94
degrees.

There shall be a minimum of nine (9) feet between
firing points spaced three (3) feet apart.

(4) Rifle Ranges and Muzzle Loaders.

()

(if)
(iii)

WPB_ACTIVE 52654331

Each range shall be adjoined on its left and right by a
safety zone extending downrange at least 1,200 yards
and outward at an angle of 20 degrees from either end
of the firing line.

Firing lines may be covered or opened.

There shall be a six (6) foot minimum spacing for firing
points.
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(iv) Backstops are required, and must be capable of
stopping and containing projectiles used on the range,
with a height of thirty (30) feet.

(5) Handguns.

(i) There shall be a six (8) foot minimum spacing for firing
points. o

(ii) Firing lines may be covered or uncovered.

(iii) Backstops shall be required which contain no material

that would increase the possibility of ricochet, and
have the capability of containing projectiles used on
range. The backstop height span shall be thirty (30)
feet and shall extend twenty-five (25) feet to each side
of the target line.
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Awport : , , A ALA.

AL 10
Assembly, Nonprofit institutional Al 1A A|AGLA A A PiLAL 14
Assembly, Nonprofit Membership A L ALA|ALA LA L 15,
Cemetery AlAa|lAalA|AlA B B BlAaf 27
Piace of Worship A AlAA|AJA|AJA|A|AJAALA Al 29
Coflege or University AjALA P{A] 30
Day Camp A AlD P{D] 3
Day Care, General B AlA|AlA|A|AJA|AlA|B|B|Di{B|B|D|B} 40
Day Care, Limited D AlAIA|AlA|BIB|(B|D|B|D|D|DID|D|D]}] 40
Goverament Services : pitalalAl]A|A|A|A|D|D|D|D | D|RfP|P|{PID}] 83
IKennal, Type IV (Animal Shelter) ] A A A{D|A{ATTES
Hefipad ' BIBJA|A|A A BIBID|D{D|P|D} 10
Homeléss Resource Center : - B|B|B D B {701
Hospital or Medical Center ' AjALA PLAE T
Landing Strip . B|BiSB ' B B B 10
chool, Elementary or Secondary A AlA|JAJA|A|ALAA|A A A P A 118

Tk NEENREN eI SR TTT AR

lArena, Auditorium or Stadhum ‘A ]aA DA 12
[Campground D D D P | D} 24
ntertatnment, indoor A A B|ID{D P | D1} 45
ntertainment, Outdoor A AlDiD P 46
Fitness Center - : AlB AlAIA|P}P P 58
Golf Course AlAJALA A BID{D BB} 62
Gun Club, Enclosed BiPpEtDI{PID 87
/¢ Gun Club, Open A B 87
Gun Range, Private DA P 68
Marine Facility ' _ Big|/B|PiP|D 82
Park, Passive p|P{P|D|D|D|{D|D]|D|D|IP{P|P P IP]|P PIP|P ] 3
Park, Public D BIB|AjA|A{B}B B DIDID|DIP{D} %4
Park, Neighborhood P PIPIP|PIP|PLP P P{PyP PP |P} Q2
iSpecial Event sjisis S(sisis|s{s|s S |S |12
[Zoo A B|D P B} 143

Ord, 2005-202] [Ord. 2006-013] [Ord. 2008-037] [Ord. 2008-040;

P Permitted by right
D Permitted subject fo approval by the DRO

Pemitted in the districl only If approved by Special Permit
B Permitted in the district only if approved by the Zoning Commission {ZC)

Permitted in the district only if approved by the Board of County Commissioners (BCC)

Unified Land Development Code Article 4 - Use Re
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86. Guest Cottage

Groom’s Quarters

BRIGE NECOMIS HuaHers permitie i
Permitted Max four
DRO Five through 20,
Class B 21 through 100
Class A 101 or more

fOrd. 2007-001}

AGR PUD or TMD , ‘

For more than 20 groom’s guarters, or more than 20 groom's quarters on the Preservation Area
of an AGR-PUD or TMD, the allowable density shall be decreased by one unit for each groom’s
quarter to a maximum reduction of one-half of the number of dwelling units associated with the
Preservation Area. [Ord. 2006-004]

Kitchen Facilities

Groom's quariers may contain individual cooking facilities and/or one common dining facility. An
agreement to remove all Kifchen equipment shail be executed prior to approval of the groom’s
quarter. The agreement shall require the kitchen to be removed if the unit ceases fo operale as a
groom’s guarters.

Accessory sieeping quarters provided for non-paying guests by the occupaht of a single-family or ZLL
dwelling unit.

a.

Units

A maximum of one guest cottage may be permitied as an accessory use fo a principal single-
family or ZLL dwelling unit. The guest cottage may be aftached to the principai dwelling or
freestanding.

Floor Area ' ‘

A guest cottage shall not exceed 800 square feet GFA, except when located on a lot that is at
least one acre in size, in which case the cottage shall not exceed 1,000 square feet GFA or 30
percent of the principal dwelling, whichever is greater.

Additional Floor Area _

Floor area under a solid roof that is utilized as a porch, patio, porte cochere, or carport shall not
exceed 500 square feel.

Kitchen or Cooking Facilities

There shall be no kitchen or cooking facilities in a guest cottage.

Compatibility

A guest cottage shall be compatible in character and subordinate in size to the principal dwelling
unit.

Setbacks

A guest cottage shall comply with the minimum setbacks applicable to the principal single-family
dwelling unit.

No Separate Ownership

A guest cottage shall remain accessory to and under the same ownership as the principal
dwelling unit and shall not be subdivided or sold as a condominium.

# 67. Gun Club’
An open or enclosed facility used for the discharge of firearms or projectiles at targets.

a. Setbacks and Buffers
1} Enclosed :
An enclosed gun club shall have a 100-foot setback and a 50 foot buffer from a residentialty
occupied or zoned property. These setbacks are In addition to the minimum reguired
setbacks of the district.
2) Open
An open gun club and its accessory shooting areas shall have a 300 foot setback to a 100
foot buffer from residentially occupied or zoned property. These setbacks are in addition to
the minimum required setbacks of the district.
b. Lot Size .
Except in the IL district, a gun club shall be located on a minimum of five acres or meset the
minimum lot and setback requirements of the district in which it is located, whichever is greater.
Unified Land Development Code Articie 4 — Use Reguiations
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c. AR/RBA
An open gun club may be permitted in the SA FLU subject to a Class A conditional use approval.
[Ord. 2005 - 002]
88. Gun Range, Private
A private facility, open or enclosed, used for the discharge of firearms or projectiles at targets and not
to'be used for commercial purposes or by the general public.
a. Required Lot Size, Buﬁer and Approval Process
1) Enclosed '
An enclosed private gun range shall be located on a lot of five acres or greater, and shall be
subject to Special Permit issued by the Zoning Directer. An enclosed shocting gun range
shall have a 100 foot setback and an additional 50 foot buffer from residentially occupied
property in addition to the required minimum setbacks.
2} Open
- Requirements for open private gun ranges vary based on location of proposed range and
type of weapons fo be fired. An outdoor gun range use for small caliber and. rim fire shall
have a 100 foot setback and an additional 50 foot buffer from residentially occupied property.
An outdoor gun range for large caliber or center-fire shall have a 300 foot setback and an
additional 100 foot buffer from residentially occupied property. These setbacks are in addition
to the reguired minimum setbacks. The discharge of firearms shall mot occur within 300 yards
of a structure, The shooter must have the written permission of the property owner. A bullet
trap is required in ail locations.
b. Smail Caliber and Rim Fire
The open firing of handguns of 22 calibers and less which are rim-fire or the firing of any type of
shotgun shall be aliowed on lots of two and one-haif acres or greater. A private gun range use,
which lies east of the L-40 canal, as defined below, shall be subject to DRO approval. A private
gun range use, which lies west of the L-40 canal, as defined below, shall require a Special Permit
approved by the Zoning Director.
c. Larger Caliber or Center-Fire
The open fu’mg of any center-fire gun or of handguns of more than 22 calibers shall require a
minimum lot size of ten acres. A private gun range located east of the L-40 canal, as defined
below, shall be subject o Class A Conditional use approval. A private gun range located west of
the L-40 canal, as defined below, shall be subject to DRO review and approval.
d. L-40 Canal
For the purpose of this Subsection, the boundaries of the L-40 Canal aré: From the Broward
County Line north along Canal L-36 to the Loxahatchee National Wildlife Refuge. Thence north to
Southern Boulevard along Canal L-40. Thence west along Southern Boulevard to a north-south
fine 1.5 miles west of Canal L-8, which coincides with a privaie agriculfural road heading north
from Southern Boulevard at that point where SR 880 intersects Southern’ Boulevard from the
south. Thence north along the line of this north-south road fo the boundary of the J. W. Corbett
Wiidlife Management Area. Thence east and north along the boundary at the J. 'W. Corbett
Wildlife Management Area fo the Martin County Line.
69. Heavy Industry
An establishment engaged in the basic processing and manufacturing of materials or products
predominately from extracted or raw materials, or a use engaged in storage of, or manufacturing
processes utilizing flammable, hazardous, or explosive materials, or processes which potentially
- involve hazardous or commonly recognized offensive conditions. Typical uses include manufacturing
and warehousing of chemicals, dry ice, fertilizers, fireworks and explosives, pulp and paper products,
and radioactive materials; fat rendering plants; slaughterhouses and tanneries; steel works; and
petroleum refineries.
a. Fireworks
The retaill sale of fireworks from a permanent fireworks storage facility or establishment shall be
fimited to an accessory use.
70. Home Occupation
A business, profession, occupation, frade, artisan, or handcraft conducted in a dwelling unit for
commercial gain by a resident of the unit. A home occupation shall not include those businesses
which are required by State of Florida agencies to be open to the public. [Ord. 2009-040]
a. Incidental Nature
Shail be clearly incidental and subordinate to the residential use of the dwelling property and shall
be confined to no more than ten percent of the total floor area of the dwelling.

Unified Land Development Code Article 4 — Use Regulations
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30.

31.

32.
33.

34,
35.
W 36

37.

38,

Ground Water —

a. Water beneath the surface of the ground within a zone of saturation where such water is at or
above atmospheric pressure, whether within the voids between soil particles or within solution
channels or fractures in rock.

b. For the purposes of Art. 14.B, water that fills all the unblocked voids of underliying material below
the ground surface, which is the upper limit of saturation, or water which is held in the
unsaturated zone by capiliarity. :

c. For the purposes of Art. 15, a source of water existing below the surface of the ground and not
exposed fo the atmosphere.

Groundwater and Natural Resources Protection Board (GNRPB) - for the purposes of Art. 14,

ENVIRONMENTAL STANDARDS, that board designated by the BCC, to hear alleged violations of

this Chapter and other state and local laws protecting the groundwater and natural resources of PBC.

[Ord. 2011-001]

Groves/Row Crops - the cultivation of fruits and vegetables for bona-fide agricultural purposes.

Grubbing - removal of vegetation from land by digging, raking, dragging or otherwise disturbing the

roots of the vegetation and the soil in which roots are located.

Guarantee - sufficient funds over which PBC has control irrevocably committed by written instrument

to secure complete performance of a contract for required Improvements, condition of a Development

Order or Road Agreement. ,

Guest Cottage - accessory sleeping quarters provided for non-paying guests by the occupant of a

single-family or ZLL dwelling unit.

Gun Club - an open or enclosed facility used for the discharge of firearms or projectiles at targets.

Gun Range, Private - for the purposes of Art. 4, a private facillty, open or enclosed, used for the

discharge of firearms or projectiles at targets and not o be used for commercial purposes or by the

general public.

Guyed Tower - a structure that is supported either partially or completely by guy wires and ground

anchors.

H.  Terms defined herein or referenced Article shali have the following meanings:

1.

o bW

10,

11.

12.

Habitable Room - a room occupied by one or more persons for living, eating, sleeping, or working
purposes. It does not inciude tollets, laundries, serving and storage pantries, corridors, cellars, and
spaces that are not used frequently or during extended periods.

Handicap Space - for the purposes of Art. 6, a parking space designed, marked and reserved for
exclusive use by persons registered as handicapped. '

Handicapped Person - has the meaning given in F.5. §760.22(7).

Hardship ~ for the purposes of Art. 18, see Exceptional Hardship. {Ord. 2004-013]

Hatchling - for the purposes of Art. 14, any specimen of sea turtle, within or outside of a nest, which
has recently hatched from an egg.

Hatracking - see Pruning, Hatracking.

Hazard - for the purposes of Arl. 16, an advisory determination rendered by the FAA at the
conclusion of an Aeronautical Study made under FAR Part 77 indicating the proposed structure is
not a safe and/or efficient use of airspace.

Health Hazard - any condition, device, or practice in a water supply system or its operation, which
creates or may create an imminent or substantial danger to the health and well-being of the water
consumer. v

Health Threat - for the purposes of Art. 15, any condition, device or practice in a water supply system
or its operation which creates or may create an imminent or substantial danger to the health and well
being of the water consumer.

Heavy Industry - an establishment engaged in the basic processing and manufacturing of materials
or products predominately from extracted or raw materials, or a use engaged in storage of, or
manufacturing processes utifizing flammable, hazardous, or explosive materials, or processes which
potentially involve hazardous or commonly recognized offensive conditions. Typical uses include
manufacturing and warehousing of chemicals, dry ice, fertilizers, fireworks and explosives, pulp and
paper products, and radioactive materlals; fat rendering plants; slaughterhouses and tanneries; steel
works; and petroleum refineries.

Hedge - for the purposes of Art. 7, a landscape barrler consisting of a continuous, dense planting of
shrubs. A series of shrubs planted in a manner so as to form a continuous visual screen.

Heliport or Vertiport -

Unified Land Development Code Asticle 1 - General Provisions
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\Arena, auditorium or stadium

Table 6.A.1.B - Minimum Off-Street Parking and Loading Requirements ~ Cont'd

1 space per 3 seale : B

Bowling aliey 3 spaces per lane N/A
iCampground 1 space per cémpsite ' N/A
iClubhouse 1 space per 300 sq.R, of air condifloned area

(Recreational Pod) 7 (includes all inferior uses): and 1 bicycle parking rack N/A .

shall be provided
Enteriainment, indoor (except 1 &1 '
. pace per20D sq. f.
powiing afley). or 1/3 seats, whichever is greater NIA
Entertainment, outdoor 1 space per 3 seats; or 10 spaces per acre occupied by NIA
) amusements, whichever is greater
Fitness center 4 space per 200 sq. ft. ‘ N/A
Golf course 4 spaces per hole; plus 1 space per 250 sq. ft. of ciubhouse N/A
_,% Gun club, enclosed and open, h
lor-gun range, private 1 space per {arget area : . N/A

Marine facility

1 space per 250 sq. ft.; p!us 4 space per wet slip; plus one
space per 3 dry slips

Park, passive

2 spaces for the first acre; plus 1 space for each additional 2
acres; addifional parking shall be provided for each additional N/A
faciiity or land use constructed in the park &s herein provided :

Special event

1 space per 3 seats; or 10 spaces per acre occupled by

amusements, whichever is greater NIA
[Swimming pool .| 1 space per 200 sq, fi. of pool area; and 1 bicycle parking rack N/A
shall be provided
[Tennis Courts * 1.5 spaces per court; and 1 bicycle parking rack shail be
IArd Basketball Courts paces P prowde)t’i paring ‘ NiA
200 1.space per 2,000 sg. ft. of fand area N/A

g;Ord 2005-002) [Ord. 2007-001]

S’(andard. A"

One space for the first 5,000 square feet of GFA, plus one for each additional 30,000 square feet of GFA.

IStandard "B"

One space for the first 10,000 sguare fest of GFA, plus one for each additional 15,000 square feef of GFA,

Standard "C"

One space for the first 10,000 square feet of GFA, plus one for each additional 100,000 square fest of GFA.

[Standard "D”

One space for each 50 beds for all faciliies containing 20 or more beds,

[Standard "E*

One space for the first 10,000 square feet of GFA, plus one for each addxtlonaf 20,000 square feet of GFA

The space shall be a miniinum of 12 fest in width and 18.5 feet In length for uses that require limited loading.

(This space intentionally left blank)

1 Imifimrd | and T,

Uhnael want uevelv
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Okeechobee County, Florida, Code of Ordinances >> PART il - LAND DEVELOPKMENT REGULATIONS
>> Article Xi - HARDSHIP RELIEF AND SPECIAL EXCEPTIONS >> 11.04.00. - SPECIAL EXCEPTIONS >>

11.04.00. - SPECIAL EXCEPTIONS

11.04.01. - Generally.

11.04.02. - Special exceptions by zoning classifications,
11.04.03. - Standards for granting special exceplions.
11.04.04. - Submissions.

11.04.05. - Conditions and safeguards.

11.04.08. - Residential medical assistance.

11.04.07. - Security trailers.

11.04.08. - Accessory recreational vehicles.

11.04.01. - Generally.

A special exception is a use that would not be appropriate generally or without restriction
throughout a zoning division, district or county at large, but which, if controlled as to number, area,
location, or relation to neighborhoods, would promote the health, safety, welfare, order, comfort,
convenience, appearance, prosperity, or the general welfare of the county and its residents. Such
uses may be permissible in a zoning classification or district as a special exception if specific
provision for such a special exception is made in this Code. Special exceptions are permissible by
the board of adjustments and appeals afier public notice and hearing as described in sections
12.03.01, 12.03.02, part 13.04.00 and subject io appropriate conditions and safeguards as provided
in this part.

(Ord. No. 2003-04, § 1(Exh. A), 4-10-03; Ord. No. 2005-12, § 4(Exh. A}, 7-28-05)

11.04.02. - Special exceptions by zoning classifications.

The following specific special exceptions are allowable for each zoning classification:

A. Agricuiture-A.

1. Commercial fishery. All buildings or parking for such facilities must be at least
50 feet from any property line in separate ownership or right-of-way line.
2. Housing for agricultural labor when such labor is not employed on the same

premises upon which the housing is located, when housing has a greater
capacity than one dwelling unit for each 20 (but less than one dwelling unit for
each ten) acres of land contained in the premises, or when proposed structures
are to be located closer than 200 feet to any other property in separate
ownership.

3. Animal hospital, veterinary clinic, animal boarding place, fur-farm, breeding or
raising of non-farm or of exotic animals, provided no building for the housing of
animals shall be located within 75 feet of any property line in separate

http://library municode.com/print.aspx ?h=&clientiD=12834&HTMRequest=http%e3a%2f...  9/26/2012
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11.

12.

13.

14.

15.
16.

17.

Page 2 of 19

Milk processing plant or milk receiving station; poutiry slaughtering and
dressing, livestock slaughtering; saw mills. No structure to be located within
200 feet of any residential zoned property.

Livestock auction.

Mines, and borrow pits, subject to meeting all other applicable governmental
regulations.

Residential medical assistance. See section_11.04.06

Qutdoor gun club; Outdoor shooting, rifle or target range.

Commercial uses directly related to or in support of bona fide agricultural
operations.

Private or public camps or retreats and the like, schools and campuses other
than public or private elementary and high schools with conventional academic
curricuiums. '

Public or private sports or recreation complex, stadium, arena, race course,
drive-in theater, or other like facilities where the size or impacts of a such a
facility would be incompatible with the commercial activity center or commercial
corridor mixed use future land use classifications; uses accessory to the
facilities referenced in this paragraph, including public eating establishments,
sale of beer, wine or aicoholic beverages for on-premises consumption, retail
sales of affiliated merchandise to the general public, and the like.

Crematory for non-human remains; crematory for human remains when not
accessory o or on the same premises as a cemetery, columbarium or
mausoleum.

Radio, television or other commerclal transmitting or receiving fowers,
antennas, antenna support structures subject to the criteria established in
section 7.10, wireless communications facilities pursuant to section 7.10,
Nursing home, assisted living facility.

Bed and breakfast establishment; cabins, lodges in association with on-site or
nearby recreational activities.

Community residential home.

B.  Residential single-family RSF.

1.

Golf course and country club {not including miniature golf course or separate
practice driving range) provided lot comprises at least 110 acres of tand and
that any required parking area is located at least 100 feet and any building is
located at least 300 feet from any other residentially zoned property.

Public utility building and faciiities necessary to serve surrounding
neighborhoods (not including service or storage yards or wireless
communications facilities). Such faciiities shall be designed, sited, and
landscaped to preserve compatibility with a single-family neighborhood.
Expansion of boundaries of existing cemetery, columbarium, or mausoleum.
Private neighborhood or community (nonpublic) recreation facility, including
tennis or racquet club. No automotive parking shall be located within 50 feet of
any other property in separate ownership. No building shall be located within
100 feet of any other property in separate ownership. Lighted recreation
facilities shall not be used after 10:60 p.m.

Day care not requiring a department of health and rehabilitative services (HRS)

licoance nr narmit
wCensSe OF pelimi
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.F( 11.04.03. - Standards for granting special exceptions.

In reaching its conclusion and in making the findings required in this part, the board of
adjustments and appeals shall consider and weigh, among others, the following factors and
standards, where applicable and shall show in its record such factors were considered. Further, the
board shall find in the case of any of these factors and standards, where they may be relevant and
applicable, that the purposes and requirements for granting the special exception have been met by
the applicant:

A Ingress and egress to the property and the propoesed structures therecf, if any,
including such considerations as automotive and pedestrian safety and convenience,
traffic flow and controt, and access in case of fire or catastrophe;

B. Off-street parking and loading areas where required, including consideration of
relevant factors in subsection A. preceding, and the economic, noise, glare, or other
effects of the locations of such off-street parking and loading areas on adjacent and
nearby properties and icading areas on adjacent and nearby properties and
properties generally in the district;

C. Refuse and service areas, including consideration of relevant factors in subsections A.
and B. preceding;

D. Utilities, including such considerations as hook-in locations and availability and
compatibility of utilities for the proposed use;

E. Screening and buffering, including considerations of such relevant factors as fype,

dimensions, and character o preserve and improve compatibility and harmony of use
and structure between the proposed special exception and the uses and structures of
adjacent and nearby properties and properties generally in the district,

F. Signs, if any, and proposed exterior fighting, if any, with reference io glare, traffic
safety, and economic effects of same on properties in the district and compatibility
and harmony with other properties in the district;

G. Required yards and open spaces;

H. Height of structure where related fo uses and structures on adjacent and nearby
properties and properties generally in the district;

L Economic effect on adjacent and nearby properties and properiies generally in the
district of the grant of the special exception.
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Sec. 3.11. - Permitted uses.

Page 1 of 15

Lands zoned in accordance with this Division shall be limited to the uses indicated as permitied in
Tabies 3.11.1, 3.11.2 and 3.11.3. A "P" indicates that the use is permitted within that zoning district
provided that the use can be developed in accordance with the requirements set forth in Divisions 3 and 4
and all other applicable requirements of this Article and the LDR,

(Ord. No. 608, pt. 1, 3-18-2002; Ord. No. 623, pt. 1, 11-5-2002)

TABLE 3.11.1
PERMITTED USES - CATEGORY "A" AGRICULTURAL AND RESIDENTIAL DISTRICTS

LSE CATEGORY
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processing,
indoor

Agricuttural
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medical
services
Aguacutture P
iCrop farms PP P P
P
P

Dairies
Exotic wildlife
sanctuaries
Farmer's PP P
markets
Feed lots
Fishing and
hunting camps
Orchards and
igroves
Plant nurseries
land landscape
services
Ranches
Silviculture
Stables, P
commercial
Storage of P
agricultural
lequipment,
supplies and
produce
wildlife PP P
rehabititation
facilities
Pubtic and
UInstitutional
{ses
hdministrative P P P
lservices, not-
for-profit
Cemeteries, P P P
icrematory
operations and
icotumbaria
Community P P P PP P P P P P P P P P P P P P
centers
Correctional
facilities
Cultural or
icivic uses
Dredge spoil
facilities
Educational P P P P P P P P P P P P P P P P
pnstitutions
Electrical
senerating
plants
Fairgrounds
Halfway houses
Halfway
houses, on lots
where such use
was lawfully
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iestablished
prior to the
effective date
of this
ordinance
Hospitals
Neighborhood
assisted
residences with
six {6) or fewer
residents ,
Neighborhood P P P ® P P P P P P P P P P P P
boat {aunches
Norsecure
residential drug
and atcohol
irehabilitation
and treatment
facilities
Nonsecure P P P
residential drug
and alcohol
rehabilitation
and treatment
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lots where such
Uuse was
lawfully
established
prior to the
effective date
of this
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Places of P P PP P P P P P i PP P P p P P P P P
worship
Post offices
Protectiveand P I P P P P P P P P P P P P P P PP P P P
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leffective date
of this
lordinance

Page 4 of 15

Solid waste
disposal areas

Utilities

Commercial
and Business
Uses

lAgult business

Bed and
breakfast inns

Business and
professional
offices

ICampgrounds

Commercial
armusements,
indoor

Commercial
amusements,
outdoor

ICommercial
day care

IConstruction
jindustry trades

IConstruction
sates and
kervices

Family day care

5

Financial
finstitutions

Flea markets

Funeral homes

General retait
sales and
services

Golf courses

Golf driving
ranges

Hotels and
motels

Kennels,
commercial

Limited retail
sales and
services

Marinas,
commeircial

IMarine
educationh and
research

Medical
services

Parking lots
and garages

Recreational
vehicle parks
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Recreational
vehicle parks,
limited to the
number and
iconfiguration
fof units
tawfully
lestablished
pricr to the
effective date
of this
ordinance

Page S of 15

Residential
storage
facitities

Restaurants,
convenience,
with drive
through
facilities

Restaurants,
convenience
without drive
through
facilities

Restaurants,
izeneral

Shooting
ranges, indoor

Shooting
ranges, outdoon

Trades and
skilled services

Vehicular sales
and service

Vehicular
service and
maintenance

Veterinary
medical
services

Wholesate
trades and
services

Transportation,
Communication
and

Utilities Uses

Airstrips

iirports,
general
aviation

Industrial Uses

Composting,
where such use
was approved
or lawfully
established

prior to March
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l1, 2003
Eﬁx’censive

impact
industries
l&.imited impact
industries
Wining A
Salvage yards
Yard trash
processing
Yard trash
processing on
lots where such
Lse was
lawfully
established
prior to March
29, 2002

5

(Ord. No. 608, pt. 1, 3-18-2002; Crd. No. 633, pt 1, 8-2-2003; Ord. No. 669, pt. 1, 6-28-2005,; Ord. No. 809, pt. 1, 8-8-2008)
TABLE 3.11.2
PERMITTED USES - CATEGORY "A"™ NONRESIDENTIAL DISTRICTS
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Residential Uses
IAccessory dwelling units P
Apartment hotels P P P P
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effective date of this ordinance

Townhouse dwellings
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Agricultural Uses
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Stabies, commercial
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Storage of agricultural equipment, supplies and produce
Wildlife rehabilitation facilities

Pubtic and Institutional Uses

Administrative services, not-for-profit P P P P P P PP
Cemeteries, crematory operations and cotumbaria P PP
Community centers PP PP PP P P P
Correctional facilities P P
Cultural or civic uses P PPPPPPP P
Dredge spoil facilities
Educational institutions P P PP PIPIPPRPPRPPIP
Flectrical generating plants P
Fairgrounds : . P P
Halfway houses P
Halfway houses, on lots where such use was lawfully established
prior to the effective date of this ordinance

Hospitals P P
Neighborhood assisted residences with six (6) or fewer residents PP P P
Neighborhood boat launches
Nonsecure residential drug and alcohol rehabilitation and P
treatment facilities

Nonsecure residential drug and alcohol rehabilitation and
treatment facilities, on lots where such use was lawfully
lestablished prior to the effective date of this ordinance
Places of worship

Post offices

Protective and emergency services

Public libraries

Public parks and recreation areas, active

Public parks and recreation areas, passive

Public vehicle storage and maintenance

Recycling drop-off centers

Residential care facilities

Sotid waste disposal areas P
Utilities P P P P PP P PP P IPIP
Commercial and Business Uses
Adult business P PP
Ancillary retail use
Bed and breakfast inns
Business and professional offices P PP
Campgrounds : P
Commercial amusements, indoor PP
Commercial amusements, outdoor
Commercial day care
iConstruction industry trades
Construction sales and services PP
Family day care P P
Financial institutions > PP P P
Flea markets
Funeral homes P P
General retail sales and services P
Golf courses

Golf driving ranges
Hotels, motels, resorts and spas P P
Kennels, commercial
Limited retail sales and services P P
Marinas, commercial P
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Marine education and research P P PP
Medical services P P PP PP P

Pain management clinics P P P

Parking lots and garages P P P P P
Recreational vehicle parks P P P PP P
Recreational vehicle parks, limited to the number and PP

configuration of units lawfully established prior to the effective

idate of this ordinance

Residential storage facilities P PP P PP P P

Restaurants, convenience, with drive-through facilities P P

Restaurants, convenience, without drive-through facilities P P P P P

Restaurants, general PP P PP PP

Shooting ranges

Shooting ranges, indoor P P P P P # P P
Shooting ranges, outdoor P

¥

Trades and skilled services
Vehicular sales and service
Vehicular service and maintenance
Weterinary medical services PP
wWhotiesale trades and services
Transportation, Communication and Utilities Uses
Airstrips '
Airports, general aviation P P
Industrial Uses
iComposting, where such use was approved or lawfully
established prior to March 1, 2003
Extensive impact industries P P
Limited fmpact industries _ P P P
Mining :
Salvage yards ' P
Yard trash processing
Yard trash processing on lots where such use was lawfully P P
established prior to March 29, 2002
iLife Science, Technology and Research {LSTAR) Uses
Biomedical research P
Bioscience research P
iComputer and electronic components research and assembly P
Computer and electronic products research and assembly p
Computer programming/software research P
Computer system design p
Electromedical apparatus research and assembly P
Electronic equipment research and assembtly P
Laser research and assembly P
Lens research P
Management, scientific and technical services P
Marine Research P
P
P
P
P
P
P
P
P
P
P
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Medical and dental labs

Medical equipment assembly

Optical equipment assembly

Optical instruments assembly

Optoelectronics assembly

Pharmaceutical products research

Precision instrument assembly

Professional, scientific and technical services

Reproducing magnetic and optical media

Research and development laboratories and facilities, including
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alternative energy

Scientific and technical consulting services PP PP PP P P P PP
Simulafion training PP PPPP P P P P P
Technology centers P PP P PP P P P P P
Telecommunications research PP PP PP P P P PP
[Testing laboratories P PP P PP PP P P P
Targeted Industries Business {TIB) Uses

viation and aerospace manufacturing P P P
Business-to-business sales and marketing PP PP PP P P P

iChemical manufacturing P P P

IConvention centers P P PP P P P
Credit bureaus P P PP P P PP P P P
Credit intermediation and related activities PP PPPP P PP P P
LCustomer care centers P P PP PP PP P PP
Customer support P P P P PP PP P P P
Data processing services P P PP PP P PP PP
Electrical equipment and appliance component manufacturing P PP

Electronic flight simulator manufacturing P P P

Fiber optic cable manufacturing P P PP

Film, video, audio and electronic media production and PP PP PP I P P
postproduction

Food and beverage products manufacturing P P P

Funds, trusts and other financial vehicles P > P P PP P P P P P
Furniture and retated products manufacturing P P P

Health and beauty products manufacturing P P P

information services and data processing PP PP PP PP P P P
Insurance carriers PP PP PP P P P PP
Internet service providers, web search portals PP PP P P P P P PP
Irradiation apparatus manufacturing P P P

Lens manufacturing P P P

Machinery manufacturing PP P

Management services PP PP PP P PP P P
Marine and marine related manufacturing PP PP

Metal manufacturing P PP

National, international and regional headguarters PP PP PP P P P P P
Nondepaository credit institutions PP PP PP P P P P P
Offices of bank holding companies PP PP PP P P P P P
On-line information services PP PPPIP P P P P P
Performing arts centers P P P P PP P P
Plastics and rubber products manufacturing P P P

Printing and related support activities P P P

Railroad transportation P P P

Reproducing magnetic and optical media manufacturing P P P

Securities, commodity contracts PP PP PP PP P P P
Semiconductor manufacturing PP P

Simulation training PP PP PP P P P P PP
Spectator sports P P PP P P PP
Surgical and medical instrumemt manufacturing i

Technical support PP PP PP P PP P P
Telephonic and on-tine business services PP PP PP PP P P P
Textile mills and apparel manufacturing P PP
Transportation air PP P
[Transportation equipment manufacturing P PP
Transportation services P P PP

[Transaction processing PP PP PP i P P
Trucking and warehousin P PP
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IWood and paper product manufacturing N PP P | L]

(Ord. No. 608, pt. 1, 3-19-2002; Ord. No. 623, pt. 1, 11-5-2002; Ord. No. 833, pt. 1, §22-2003; Ord. No. 669, pt 1, 6-28-2005;
Ord. No. 866, pt. 2, 6-22-2010; Ord. No. 891, pt. 1, 2-22-2011)
, TABLE 3.11.3
PERMITTED USES - CATEGORY "B" DISTRICTS

USE CATEGORY
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dwellings
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Single-family
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dwellings, if
lestablished
prior to the
effective date
lof this
ordinance
Townhouse
dwellings
Duplex
dwellings
Zero lot line
singte-family
dwellings
Ugricultural
Uses
Agricuttural
processing,
indoor
Agricultural
[processing,
outdoor
lgricultural
veterinary
medical
services
Aguaculture
iCrop farms
Dairies

Exotic witdlife
sanctuaries
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Farmer's
imarkets
Feed lots
Fishing and
hunting camps
Orchards and
roves
Plant nurseries
and landscape
services
Ranches
Silviculture
Stables,
lcommercial
Storage of
agricuttural
lequipment,
supplies and
produce
Wildlife
rehabilitation
facilities
Public and
nstitutional
Uses
Administrative
iservices, not-
for-profit
Cemeteries,
crematory
operations and
columbaria
‘Community P P P P P P P P P P P P P P P
centers
iCorrectional
facilities
Cultural or
lcivic uses
Dredge spoil
facilities
Educational P I P P P P P P P P P P P P P
finstitutions
Electrical
lgenerating
plants
Fairgrounds
Halfway houses
Halfway
houses, on lots
where such use
was lawfully
established
prior to the
leffective date
jof this
lordinance

Hospitals
Neighborhood

U
1¥]
Y
T
g+
1’
£¥
vl
T
5
v
i¢]
T
1V}

http://library municode.com/print. aspx7h=&clientID=13592& HTMRequest=http%3a%2{%2flibra... 9/27/2012



Municode Page 12 of 15

assisted
residences with
six or fewer
residents
Neighborhood
boat launches
Nonsecure
residential drug
land alcohol
rehabilitation
and treatment
facilities
Nonsecure
residential drug
iand alcohol
rehabilitation
and treatment
facilities, on
lots where such
use was
tawfully
established
prior to the
effective date
of this
lordinance
Places of P P P P P P P P P P P P P P P
worship
Post offices
Protective and P P P i P P P P P P P P P P P

lemergency

services

Public libraries P P P p P P p P p p p P P P i
Public parks P P P p P P P P P P P P P P P

and recreation
areas, active
Public parks P P I P P P P P P P P P P p P
and recreation
areas, passive
Public vehicle
storage and
maintenance
Recycling drop-
loff centers
Residential
care facilities
Solid waste
disposal areas
Utilities P P P P P P P P P P p P P P p
Commercial
and Business
Uses

Adult business
Bed and
breakfast inns
Business and
professional
loffices
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av}
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0
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Campgrounds
Commercial
amusements,
indoor
Commercial
amusements,
ioutdoor _
Commercial P P P P P P P P P P P P P P P
day care
Construction
industry trades
Construction
isales and
services
Family day carelp P p P P P P P P P P P P P P
Financial
institutions
Flea markets
Funeral homes
iGeneral retail
sales and
services

Golf courses P P P P p P P i P P P P i P P
Golf driving
ranges

Hotels and
motels
Kennels,
icommercial
Limited retail
sales and
services
Marinas,
icommercial
Marine
education and
research
Medical
services
Parking lots
land garages
Recreational
vehicle parks
Recreational P
vehicle parks,
limited to the
number and
configuration
of units
lawfully
lestablished
prior to the
ieffective date
of this
ordinance
Residential
storage
Facilities
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Restaurants,
iconvenience,
with drive
tthrough
facilities

Page 14 of 15

Restaurants,
iconvenience
without drive
ithrough
facilities

Restaurants,
lzeneral

Shooting
ranges, indoor

Shooting
ranges, outdoor]

[Trades and
skitied services

Wehicular sales
iand service

IVehicular
service and
maintenance

Veterinary
medical
services

wholesale
trades and
services

Transportation,
Communication
and Utilities
Uses

Alrstirips

irports,
general
aviation

industrial Uses

Composting,
where such use
was approved
or lawfully
lestablished
prior to March
11, 2003

Extensive
impact
industries

| imited impact
industries

Mining

Salvage yards

Yard trash
processing

lYard trash
processing on
lots where such
Uuse was
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lawfulty
stablished

prior to March
9, 2002

(Ord No. 608, pt. 1. 3-19-2002; Ord. No. 633, pf. 1, 9-2-2003; Ord. No. 669, pt. 1, 6-28-2005,; Ord. No. 808, pt. 1, §-8-2008)
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Sec. 3.3, - Glossary of terms.

For purposes of this Article, the following words, terms and phrases shall have the meanings as set
forth below:

Accessory dwelling unit. (See: Dwelling unit, accessory.)

Administrative services, not-for-profit. Offices for the provision of government services 1o the public,
including social services and utilities, either by a governmental entity or by a private not-for-profit service
provider.

Agriculture, bona fide. Good faith commercial agricultural use of the land classified by the property
appraiser for assessment purposes as agricultural, pursuant to the provisions of F.8. § 183.461.

Agricufture processing. The initial compressing, milling, shelling, threshing, sorting, grading, sawing,
or packaging of farm products, which processing is reasonably required to take place in proximity to the site
where such products are produced.

Agricultural veterinary medical services. Establishments providing professional medical care of
nonhousehold pets (those other than dogs, cats, caged birds, efc.).

Airport. A facility designed to facilitate the take-off and landing of aircraft, including all accessory
uses customarily incidental to aircraft operations, such as but not limited to, administrative offices, runways,
taxiways, communication and visual guidance systems and areas, whether indoor or outdoor, for the
storage and maintenance of alrcraft.

Airport, general aviation. An airport encompassing all facets of civil aviation except air carriers
holding a certificate of public convenience and necessity from the Federal Aviation Administration and iarge
aircraft commercial operators or regularly scheduied commercial operators.

Airstrip. An airport that is restricted fo the use of the owner of the parcel on which it is located and
the invited guests of the parcel owner, and which is further restricted fo agricultural support uses, such as,
but not limited 1o, crop dusting. '

Alley. A public right-of-way dedicated to public use which affords only a secondary means of access
to abutting property and which is not intended for general traffic circulation.

Apartment hotel. An establishment offering transient lodging accommodations to the general public
and where rooms of suites may include kitchen facilities and sitting rooms In addition fo sleeping areas.

Aquaculture. The commercial cultivation of aquatic life, such as, but not limited to, fish, shelifish, and
seaweed.

Assisted living facility. (See: Residential care facility.)

Bed and breakfast inn. An establishment cperated by an owner or manager living on the premises
which offers transient lodging accommodations to the general public. This definition specifically excludes
halfway houses and nonsecure residentlal drug and alcohol treatment and rehabilitation facilities.

Bona fide agriculture. (See: Agriculture, bona fide.)

Buitding. Any structure having a roof supported by columns or walls, including domes.
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Building coverage. The horizontal area measured from the exterior surface of the exterior walls of
the ground floor of the principal and accessory structures on a lot.

Building permit. A permit issued pursuant to Chapler 21, Article 1, General Ordinances, Martin
County Code.

Business and professional offices. Office uses which extend services by providing advice,
information or consultation of a professional nature, such as, but not limited 1o, insurance, real estate, and
execuiive management, but specifically excluding the storage or display of goods or chattels for the
purpese of sale, lease, or rent and specifically excluding financial institutions. Business and professional
office use shall also include the creation and processing of information, such as, but not limited {o, life
sciences, technology, research, computer software development, information storage and refrieval and
publishing, excluding pain management clinics.

Campground. An establishment which offers transient iodging accommodations to the general public
by providing designaled spaces for tents or recreational vehicles, with or without utilities (see recreational
vehicle park).

Cemeteries, crematory operations and columbaria. Uses typically associated with the interment of
the dead.

Commervcial amusements. Active or passive commercial recreation services including, but not limited
to, theaters, bowling, tennis and other racket sports, miniature golf, swimming and other water-related
sports and spectator sports.

Commercial day care. (See: Day care, commercial.)
Commercial kennel. {See: Kennsl, commercial.}
Commercial marina. (See: Marina, commercial.)
Commercial stable. (See: Stable, commercial.)

Community center. A facility operated by a public or not-for-profit entity which is used for
" recreational, social, educational, or cufural activities.

Composting. A facility designed to convert organic solid wasie info compost by means of biological
decomposition carried out under controlied, primarily aerobic conditions.

Construction industry frades. Skilled occupations typically involved in construction, such as
carpenters, painters, plumbers, masons, electricians, tile contractors, efc. .

Construction sales and service. An establishment primarily engaged in construction activities which
may include incidental storage on lots other than construction sites, as weill as the retailing and wholesale
of construction materials with cutdoor storage.

Convenience restaurant. (See: Restaurant, convenjence.)
Convenience store. {See: Retall sales and services, limited).
Comner fof. (See: Lot, corner.)

Crop farms. Growing and harvesting of agricuitural products including, but not limited fo, row crops
and field crops (vegetables, fruits, grains, nuts, fibers, etc.).

Cultural or civic uses. Uses typically associated with public or not-for-profit private entities for the

http://library municode.com/print. aspx Th=&clientID=13592& HTMR equest=http%3a%2{%2{libra..  9/27/2012



Municode Page3 of 11

promotion of a common cultural or civic objective such as literature, science, music, drama, art, sport
or similar objectives.

Dairies. Production of dairy products.

Day care, commercial. An establishment providing supervised care of people, either children or
adults, but not overnight accommodations.

Day care, famify. A residence in which chiid care is regularly provided for children from at least two
unrelated families and which receives a payment, fee, or grant for any of the children recelving care,
whether or not operated for profit as licensed by the Staie of Florida, pursuant to F.S. § 402.302.(7).

Dredge spoil facility. An area of land which is designed for the safe storage and processing of sand,
silt, muck and other natural materials dredged from waterways under the supervision of the Florida Infand
Navigation District. Spoit materials are generally aliowed fo dry naturally and may later be removed io be
used for other purposes.

Dupfex dwelfling. (See: Dwelling, duplex.}

Dwelling, duplex. Two dwelling units, whether side-by-side or stacked, within one building located on
a single iot but specifically excluding mobile homes as defined in this section (3.3).

Dwelling, mulftifamify. Three or more dwelling units within one building located on a single lot.

Dwelling, single-family detached. A dwelling unit that is not physically attached o any other dwelling
by any means, which is surrounded by open space on all sides and which is the only dwelling unit on a lot.
This definition specifically excludes mobile homes as defined in this section (3.3). Two or more single-
family detached dwelling units placed on a single lot shall be considered a duplex or multifamily dweliing
use, depending on the number of dwelling units involved.

Dwelling, townhouse. A single-family dwelling unit which is physically connected to another dwelling
unit on at least one side, in which sach individual dwelling unit extends from ground to roof and has a
separate entrance from the outside.

Dwelfing unit. A buiiding comprised of one or more rooms providing cooking, sleeping, and sanitary
facilities, designed for the exclusive use of a single family.

Dwelling unit, accessory. A dwelling unit of any physical type (e.g., a single-family detached
dwelling, a duplex dwelling, or a townhouse dwelling) except a mobile home, located on a ot developed for
nonresidential purposes, and which is designed and used exclusively by the landowner as either a personal
residence (for the landowner and his family) or for the use of any employee (along with the family of the
employee) of any nonresidential establishment on the lot.

Dwelling, zero fot fine single-family dwelling. A single family dwelling unit which has one or more
walls located on or close fo one interior side lot line or shares a party wall with another such unit on an
adjacent lot.

Educational insfitution. Public or private organizations authorized by the Florida Statutes to provide
instructionatl services. Organizations providing instructional services which are not guthorized by Florida
Statutes shall be considered business and professional offices.

Exotic wildlife sanctuary. A public or private, nonprofit facility established for the protection,
permanent care and/or rehabilitation of exotic Class |, Class Il or Class 1l wild animals as defined by the
Florida Fish and Wildlife Conservation Commission. Accessory uses to such facliities may include
veterinary labs and services, directly refated to the sanctuary, administration offices, conference rooms,
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maintenance facilities, a caretaker residence, indoor and cutdoor wildiife enclosures, other related
support facilities and infrastructure improvements as determined appropriate by the Board of County
Commissioners,

Extensive impact industry. (See: industry, extensive impact.)

Family:

1. One or more persons refated by blood, marriage, adoption, or guardianship occupying a
single residential dwelling unit as a single housekeeping unit and sharing common faciiities;
or

2. Any group of up to five persons occupying a single dweliing unit as a single housekeepmg

unit and sharing common facilities.
Famity day care. (See: Day care, family.)

Farmer's market. An establishment providing for the retall sale of agriculturaj products, primarily
involving the sale of fresh produce, such as fruits and vegetabies, but aiso including such products and
services that are customarily provided in rural or agricuitural areas.

Feed lot. A plot of land on which livestock is confined and fattened.

Financial institution. A use which provides banking, or other financial services, including information,
advice or consultation of a professional nature.

Fishing and hunting camps. Recreational facilities established for the purpose of hunting and/or
fishing which may provide overnight accommodations, food, transportation, guides and other customary
accessory uses and facilities as set forth in_section 3.76.1.

Flea market. Any premises where the principal use is the sale of new and used household goods,
personal effects, tools, art work, small household appliances, and similar merchandise, objects, or
equipment, in small quantities, in broken lots, not in bulk, for use or consumption by the immediate
purchaser, in open air or partly enclosed booths or stalls which may or may not be within a wholly enclosed
building.

Funeral homes. Undertaking and funeral services involving the care and preparation of deceased
humans prior to burtal but specifically excluding cemeteries, crematory operations and columbaria.

General restaurant. {See: Restaurant, general.)
General retall sales and services. (See: Retail sales and services, general.)
Golf course. A public or private establishment which allows use of golf facilities for a fee.

Gross floor area, The sum of the horizontal areas of each story of a building, measured from the
outside of exterior walls or from the center line of party walls, excluding enclosed parking or loading areas
and any space where the fioor-to-ceiling height is less than six feet.

Guest house. A set of living quarters on the same lot as a single-family detached dwelling, having
sanitary and/or cooking facllities separate from the principal dwelling, which is intended for temporary
occupancy by guests of family members of the principal household.

Halfway house. A licensed home for inmates on release from more restrictive custodial confinement
or where inmates are initially placed in lieu of more restrictive custodial confinement, and where
supervision, rehabilitation, and counseling are provided o prepare residents for a return to society,
enabling them fo five independently. Such placement is pursuant to the authority of the Florida Department
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of Corrections, or the state judicial system.

Home occupation. Any for-profit activity carried out within, or on the same lot as a residential
dwelling unit, by a resident of such dwelling unit.

Hospital. An institution requiring a certificate of need that:

1. Offers services more intensive than those required for room, board, personal services and
general nursing care;

2. Offers facilities and beds for use beyond 24 hours by individuals requiring diagnosis,
freatment, or care for illness, injury, deformity, infirmity, abnormality, disease, or pregnancy;
and

3. Reguiarly makes available at least clinical laboratory services, diagnostic X-ray services, and
treatment facilities for surgery, obstetrical care, or other definitive medical treatment of similar
extent

A hospital may inciude offices for medical and dental personnel, central service facilities such as
pharmacies, medical [aboratories, day care centers for employees, and other related uses.

Hotels and motels. A building or other structure used, maintained or advertised as a place where
sleeping accommodations are supplied for short term rent to tenants. Hotels and motels typically include
accessory uses such as meeting or convention faciiities and recreational facilities but individual rooms do
not include kiichen facilities.

Independent fiving facifity. (See: Residential care facility.)
Indoor shooting range. (See: Shooting range, indoor.)

Industrial use. The manufacture, warehousing, assembly, packaging, processing, fabrication,
storage or distribution of goods and materials, including the creation and processing of information, such
as, but not limited to, computer software development, information storage and retrieval, pubiishing, and
the research and development of pharmaceutical products.

Industry, extensive impact. An industrial use having a high potential for negative impacts on the
environment or on surrounding uses in terms of noise, glare, vibration, smoke, vapors, odors, fire or
explosive hazards. Any industrial use where more than 20 percent of the use is conducted outside of an
enclosed building, or involves the outdoor storage of materials or manufactured products exceeding 20
percent of the gross floor area of all the buildings on the lot, shall be deemed an extensive impact industry.
This definition specifically excludes other separately defined uses referenced in these regulations, such as,
but not limited to, mining, salvage yards, and solid waste disposal facilities.

Industry, timited impact. Any industrial use that is not an extensive impact industry.
Interior lot. (See: Lot, interior.)

Kennels, commercial. Facilities used for the commercial boarding of domestic animals such as dogs
and cats.

Library, public. A government-owned or operated facility providing reading and other materials on
loan to the general public and which may also provide general community services, such as meeting
facilities.

Limnited impact industry. (See: Industry, timited impact.)
Limited retail sales and services. (See: Retail sales and services, limited.)

Living area. The gross fioor area of a dwelling unit, excluding any
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Lot. A parcel of land, distinguished from surrounding parcels by ownership boundaries and excluding
public rights-of-way.

Lot, corner. Alot abutiing upon two streets at their intersections.
Lot, interior. Any lot which is not a corner iol.

Lot line means those lines defining ownership of an individual parce! of land, separating such parcel!
from separately owned parcels. Lois lines are further distinguished as follows:

1. Front iof line: The line dividing a lot from the street which provides primary vehicular access to
the iot. On a corner lot only one iot line shall be considered the front line.

2. Rear ot line: The ot line opposite the front lot line.

3. Side lof line. Any lot line which is not a {ront iot line or a rear lot line.

Manufacturing. The mechanical or cherical transformation of materials or substances into new
products, inciuding the assembly or manipulation of component parts, the creation of products, and the
blending of materials, such as lubricating oils, plastics, resins, or liquors.

Marina, commercial. A facility with three or more wet and/or dry slips for the commercial docking,
launching, mooring or storage of vessels and which may include accessory refail and service uses, such
as, but not limited to, the sale, lease, or rental of boats, baif and tackle shops, off-loading and processing of
commercial seafood products, and marine equipment sales.

Medical services. The provision of therapeutic, preventive or other correclive personal treatment
services by physicians, dentists, and other licensed medical practitioners, as well as the provision of
medical testing and analysis services. These services are provided to patients who are admitted for
examination and treatment by a physician involving no overnight lodging, excluding pain management
clinics. -

Mining. The excavation of more than 10,000 cubic yards of rock, gravel, soil, shelirock or minerais
from any project site in any calendar year, where the excavated material is hauled from that project site fo
another location across any street.

Mobile home. A structure transportable in one or more sections which is built on a permanent
chassis and is designed for use as a residential dwelling unit when connected to the reguired utilities. i
fabricated after June 15, 19878, each section should bear a U. 8. Department of Housing and Urban
Development (HUD) label cerlifying that it is built in compliance with the Federai Manufactured Home
Construction and Safety Standards, 42 USC 5401 and 24 CFR 3282 and 3283. This use does not include
manufactured units meeting the criteria contained in the definition of a modular home.

Moduiar home. A structure transportable in one or more sections, without a permanent chassis,
which is designed for and used as a residential dwelling unit when connected {o a permanent foundation
and the required utilities. Fabrication of such units shall comply with Florida Statutes. This use does not
include manufactured units meeting the criteria contained in the definition of a mobile home.

Multifamnily dwelling. (See: Dwelling, multifamily )

Neighborhood assisted residence. A residential arrangement in which a state-licensed person or
agency provides assistance {0 the residents, such as housekeeping, ceniralized cooking or dining, persconal
care, nursing care, and counseling. This land use category is limited to facilities involved in the housing and
care of frail elders, as defined in F.S. § 400 .618; physically disabled or handicapped persons, as defined in
F.S. § 760.22(7)(a); developmentally disabled persons, as defined in F.S. § 383.063(11); nondangerous

mentally ill persons, as defined in F.S. § 394.455(18); and children, as defined in F.S. §§ 39.01(11), 984.03
(9), 884.03(12), and 885.03(8).

} i SO U2

http://library municode.com/print.aspx ?h=&clientID=13592 & HTMRequest=http%3a%2{%2{libra... 9/27/2012



Municode » Page 7 of 11

Nonsecure resideritial drug and alcohol treatment and rehablilitation facilifies. Inpatient facilities, not
involving confinement as in a prison or jall facility, which provides care for persons with drug and/or aicohol
dependency problems and which may include ouipatient follow-up care to the facility's patients. The
residents of these facilities shall not include correctional inmates, violent offenders, or habitual criminal
offenders.

Nursing home. (See: Residential care facility.)

Open space. That portion of a development that is permeable and remains open and unobstructed
from the ground to the sky, specifically excluding parking areas, whether permeable or impermeable.

Orchards and groves. Growing and harvesting of tropical and deciduous fruits inciuding citrus fruits
such as oranges and grapefruits.

Outdoor shooting range. (See: Shooting range, outdoor.)

Pain management clinic. The same as the definition found in Sec. 458.3285(1)(a). Florida Statutes
(2010), as may be amended from time to time. Notwithstanding this definition, the use of the words
"wellness center” and "detox center" shali not exempt clinics, facilities or offices which advertise in any
medium for any type of pain management services, or employ a medical or osteopathic physician who is
primarily engaged in the treatment of pain by prescribing or dispensing controlied substance medications
from this definition. Such definition shall not include any of the following:

1. A clinic that is licensed as a facllity pursuant to chapter 395; or
A majority of the physicians who provide services in the clinic primarily provide surgical
services; or

3. The clinic is owned by a publicly held corporation whose shares are traded on a national

exchange or on the over-the-counter market and whose total assets at the end of the
corporation's most recent fiscal quarter exceeded $50 million; or

4. The clinic is owned by, leased by or contractually affiliated with an accredited medical schoo!
at which training is provided for medical students, residents, or fellows; or

S, The clinic does not prescribe or dispense controlied substances for the treatment of pain; or

6. The clinic is owned by a corporate entity exempt from federal taxation under 268 U.S.C. § 501
(cX}(3); or

7. A facility that is owned or operated by a chiropractic physician licensed under Chapter 480,
Florida Statuies, and does not contract or employ a physician licensed under Chapler 458 or
Chapter 458, Florida Statutes, who is primarily engaged in the treatment of pain by
prescribing or dispensing controlled substance medications for the treatment of chronic
nonmalignant pain: or
8. A clinic that is associated with a not-for-profit hospice care provider.
Pain specialist (approved}. A physician, or group of physicians licensed under either Chap. 458 or
Chap. 459, Florida Statutes, and who comply with Rule 84B8-8.0131 (medical doctors), or Rule 64B15-
14.005 and Rule 64B15-14.009 (osteopathic physicians), Florida Administrative Code, as each is amended
from time to time.

Parking iofs and garages. A public or private parking lot or parking structure operated as a principal
use for the purpose of providing off-street parking or storage of operable motor vehicles, including traiiers,
but specifically excluding the parking or storage of construction equipment.

Pharmacy. The same as the definition in F.S. (2010) § 465.003, as may be amended from time fo
time, and inciudes community pharmacy, internet pharmacy, and special pharmacy, but does not inciude
institutional pharmacy or nuclear pharmacy, as each of those ferms are used in that section.
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Place of worship. Any structure, used on & regular basis by a group of persons who assemble for
refigious worship, including, but not limited to, a church, synagogue, mosque, or temple.

Plant nurseries and landscape services. Establishments providing for the retail or wholesale sale of
flowers, plants, shrubs and trees, products related o landscaping such as, but not limited to, soil, fertilizer,
and potting materials, and landscape consultative services.

Porch. A roofed structure projecting from the wall of a buliding which is not enclosed with solid or
opague materials more than 30 inches above the floor thereof, except the necessary columns to support
the roof.

Private stabie. (See: Stable, private.)

Protective and emergency services. Fire, iaw enforcement, emergency medical and related uses
planned and operated for the general weifare of the public.

Public library. (See: Library, public.)

Public parks and recreation areas, active, Public parks and recreation areas operated by a public or
private not-for-profit entity where the primary goal is the provision of facilities for active public recreation,
such as, but not limited to, iennis courts, ball fields, and picnic areas.

Public parks and recreation areas, passive. Public parks and recreation areas operated by a pubtic
or privaie not-for-profit entity where the primary goal is the preservation of land in its natural state for public
enjoyment. Accessory uses and structures, such as parking, restrooms, and public viewing areas may be
provided fo facilitate public use of the preserved land but this use specifically excludes recreational facilities
such as ball parks and tennis court that require large cleared areas, boat ramps for molorized vessels, or
other uses which are incompatible with the preservation of native lands.

Public vehicle storage and maintenance. Use of land for the storage and maintenance of public
vehicies.

Ranches. Raising, training and/or storage of livestock on improved or unimproved pasture land
including, but not limited fo, cattle, horses, sheep and goats.

Recreational vehicle. A vehicle or portable structure built on a chassis and designed as a dwelling
for travel, recreation, or vacation for brief tenancies and which does not qualify as a mobile home.

Recreational vehicle park. The use of land to provide individual spaces for two or more recreational
vehicles on a daily fee or short-term rental basis for tenancies of less than six consecutive months (see
also. Campground).

Recycling drop-off center. A small collection facility where recyclable materials are purchased or
accepted from the public. Typical uses include neighborhood recycling stations and thrift store collection
trucks.

Recycling plant or transfer stafion. A facility for the receliving, sorting, storing, and initial processing
of nonhazardous materials. This use does not involve the conversion of materials info new products (see:
Industrial uses).

Residential care facility. A residential arrangement designed 1o house the aged or other persons with
chronic or debilitating conditions where the residents require assistance with daily activilies. The assistance
provided may include housekeeping, centralized cooking or dining, personal care, nursing care, and
counseling.

Residential storage facifity. A building or series of buildings designed and used for the rental of
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space for the storage of household items but specifically excluding the rental of space for
commercial or industrial warehousing.

Restaurant, general. An establishment where the principal business is the sale of food and
beverages 1o the public in a ready-to-consume state.

Restaurant, convenience. An establishment where the principal business is the sale of food and
beverages to the customer in a ready-to-consume state, generally in disposabie wrapping or containers.
Establishments that specialize in take-out food and offer seating for ten or fewer patrons, such as
delicatessens and sandwich shops, shall be classified as limited retail sales and services.

Retail sales and services, general. Retail sale or rental from the premises of goods and/or services
and highway-oriented sales and services that generally cater to a market area in excess of three miles,
excluding establishments with significant wholesaling, warehousing, or outside storage and distribution
functions and excluding pain management clinics.

Retail sales and services, fimited. Shops and stores limited to retall sales of convenience items or
services typically needed on a frequently reoccurring basis, excluding pain management clinics. This
definition includes shops with:

Limited inventory;

A household market area in the immediate vicinity;

A specialized market with customized service demand; or
A tourist-orlented market area in the immediate vicinity.

Right-of-way. A strip of land dedicated, deeded, used or intended to be used, for a sireet, alley,
walkway, boulevard, railroad, drainage facility, access for ingress or egress, electric transmission line, oil
and gas pipeline, sanitary and stormwater sewer line, or other purpose by the public, certain designated
persons, or governing bodies. It is an appropriation of the land to some public use made by the owner and
accepted for such use by the public.

CNCNNES

Salvage yard. The use of a lot for the dismantling, reduction or other processing of used or
discarded durable goods which are not intended to be sold in than their original forms. Typical salvage yard
operations inciude automobile wrecking yards and recycling transfer stations.

Shooting range, indoor. A facility, entirely enciosed in a building, designed for the safe discharge of
firearms at targets.

% Shooting range, outdoor. An open-air facility designed for the safe discharge of firearms at targets
{including rifle, skeet and trap ranges).

Single-family dwelling. (See: Dwelling, single-family detached.)

Silviculture. That process which follows accepted forest management principles whereby the forests
are tended, harvested, and reforested.

Solid waste disposal facilities. The use of a lot for the long term placement of waste materials, such
as, but not limited to, construction debris, vegetative waste, domestic waste and hazardous waste, for the
primary purpose of abandoning such materials. Solid waste disposal faciliies may sometimss be
conducted in conjunction with salvage yards.

Stable, commercial. Facilities devoted to the feeding, housing and care of horses for which the
operator of the premises receives compensation. Such use may involve related equestrian activities such
as riding lessons and recreational horse riding.

Stable, private. An accessory structure on a lot where horses owned by the owners of the premises
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are kept for private use.
Story. That part of a buliding contained between any floor and the floor or roof next above.

Strest A public or private right-of-way which is designed to serve as the principal means of vehicular
access o two or more fots.

Structure. Any material or combination of materials erected or otherwise instalied on a lot, whether
instalied on, above, or below the surface of land or water.

Trades and skilled services. Shops providing services involving skilled labor or craftsmanship, such
as, but not limited to, printing and binding, electronics repair, carpet cleaning, craft-making, decorating
services and locksmithing. This shall not be construed fo include shops primarily engaged in retail sales
and services where the provision of skilled labor or craftsmanship is merely incidental to the retail activity.

Townhouse dWeliing. (See: Dwelling, townhouse.)

Utitities. The use of land which is customary and necessary to the maintenance and operation of
essential public services, such as elecricity and gas fransmission systems; water and waste water
systems; communication; and simifar services and facilities.

Utility. Any organization, either private or governmental, which owns and/or operates facilities for the
rendering of services to the general public, such as electric, gas, communications, transportation, water
supply, sewage disposal, water conservation and drainage and garbage or refuse disposal.

Vehicular sales and service. The retail or wholesale sale, storage or rental of motor vehicles,
including boats, travel trailers and mobile homes, and related equipment, with incidental services and
maintenance.

Vehicular service and mainfenance. Establishments providing retail sale of motor fuels and other
products and services related to the operation of motor vehicles, including cleaning, washing and waxing
services and including repair services, such as, but not limited to, tire and ol changes, engine repair and
mechanical inspections, provided that such repair services are limited to no more than three service bays.
Vehicular maintenance activities involving more than three service bays or invoiving fire recapping or
vulcanizing, rustproofing, painting or body repair shall be considered an industrial use (see definition of
"industrial use").

Veterinary medical services. Establishments providing professional medical care for animals.

Witdlife rehabilitation facility. A public or private, nonprofit facility established for the primary purpose
of providing care and shelier for wild animals and for providing public educationat services related to the
care and protection of wildlife. Accessory uses fo such facllities may include veterinary medical services
related o the care of animals within the facility, administrative offices, conference rooms, maintenance
facilities and a caretaker's residence.

Wholesale trades and services. Establishments offering bulk goods to other firms for eventual
resale.

Yard frash processing. The processing of vegetative matter resulting from landscaping maintenance
or land clearing operations, such as tree and shrub trimmings, grass clippings, palm fronds, trees and tree
stumps, into mulch, compost or other products suitable for use off-site and specifically excluding the on-site
disposal of such maternial.

Zero fof line dwelling. (See: Dwelling, zero lot line.)

(Ord. No. 808, pt. 1, 3-18-2002; Ord. No. 823. pt. 1, 11-5-2002; Ord. No. 633, pt. 1, §-2-2003; Ord. No. 668, pt. 1, 6-28-20085;
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Ord. No. 833, pt. 1, 11-17-2009; Ord. No. B66, pt. 1, 6-22-2010; Ord. No, 881, pt. 1, 2-22-20117)
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Sec. 3.419. - B-3 Rural Business District.

3.419.Alses permitted.
1. in this district, a building or structure or land shall be used for only the following purposes,
subject to any additional limitations pursuant to_section 3.402
a. Agriculiure implements, automobiles, mobile homes or trailer sales.
b. Building material sales yards.
C. Farm and contractors' equipment, storage yards or plants or rental equipment yards.
d. Creameries or ice cream manufacturing.
€. Restaurants, food stores, drive-in businesses, where persons are served in
automobiles from refreshment stands.
f. Drive-in theatres.”
g Golf driving ranges or tees.

Skeet, trap or pistol ranges may be permitied in this district only upon application fo the
planning and zoning commission and after public hearing before the planning and

zoning commission. Subsegquent to such public hearing, the planning and zoning

commission shall make its report and recommendgtion to the Board of County
Commissioners for its action thereon. If the application is approved by the Board of
County Commissioners, a permit shall be obtained from the zoning director prior to the
establishment of either a skeet, trap or pistol range.

Funeral homes, when not located on a designated through-traffic highway.

Motels.

Assembly halis or stadiums, when not located on a designated through-traffic highway.
Outdoor advertising displays which advertise only commodities or service or activities
available or for sale on the property occupied.

Commercial horse riding stables.

Public utility service yards or electrical receiving, distributing or transforming stations.
Amusement enterprises, including billiard or pool halls, bowling alleys, boxing arenss,
dance halls, skating rinks and the like.

Bottting works.

Circus guarters, when not located on a designated through-traffic highway.

Transient enterprises, when not located on a designated through-traffic highway, may
be operated in this district, for not {o exceed 30 consecutive days, only after
compliance with the following requirements has been demonstrated to the zoning
director. Written waivers of objection for the specific use and length of time that the
transient enterprise will remain in the location are obtained from all property owners
within 500 fest of the area to be occupied; or written waivers of objection are obtained
from 80 percent of the owners or tenants of residential structures within 1,000 feet of
the extremities of the area {o be ocoupied.

2. Where adiacent to residential areas, all businesses shall provide for an evergreen hedge,
uniformly colored masonry wall or board fence six fest high. Such screen shall be located on
the sides and rear of the property.

3.418 RRequired Jot area, widih, front, side and rear yards and building height limits.

1. Building sites in this district shall have a minimum of 15,000 square feet in areas not served
by a sanitary sewerage system and 10,000 square feet in areas served by sewers.
2. Minimum width along front property lines shall be 100 feet.
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3. There shall be no limit on the maximum height, except where adjacent to a residential district,
in which case the maximum height is limited to three stories.

4. The height of any structure shall not be such so as to infrude into a gliding angle where
adjacent fo air fields,

5. When located upon sireets or highways carrying a large volume of traffic, tracts iocated in this

district shall provide for a marginal access road with a minimum of access and egress points.
There shall be a ten-foot planter strip between such access road, the right-of-way of the street
or highway, and parking areas within the tract shall be accessible only from the marginal
acoeess road.
3.419.Q4inimum yards required.

1. Front: 30 feet.

2. Rearand side:
1 siory; 10 feet.
2 sfories: 12 feet.
3 stories and over: 15 feet.

3. No structure shall be built within 50 feet of the center line of any public platted right-of-way not
a designated through-traffic highway.

4. No structure shall be built within 65 feet of the center fine of a designated through-traffic
highway.

(Ord. No. 608, pt. 1, 3-19-2002)
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Sec. 3.89, - Shooting range, indoor.

3.99 AAll firing shall take place within a completely enclosed building.
3.89.BNo shooting range shall be located within 50 feet of a residential district,

3.98.Capplications for the development of an indoor shooting range shall include a plan by a Florida
registered engineer demonstrating that the building is soundproof and appropriately designed for
such use.

{Ord. No. 608. pt. 1, 3-19-2002; Ord. No. 809, pt. 1, 9-9-2008)

% Sec. 3.99.1. - Shooting range, outdoor.

3.99.1 Fhe discharge of firearms shall be conducted only within areas specifically designated for such use
on an approved site plan,

3.99.1 Byring positions shall be separated a minimum of 2,500 feet from the boundary of the subject
property with any adjacent parcel in separate ownership. However, for an outdoor shooting range
designed and used specifically and solely for shooting clay targets with a shotgun the following shall
apply: Firing positions shall be separated a minimum of 900 feet from the boundary of the subject
property with any adjacent parcel in separate ownership and in addition, firing positions shall be
separated a minimum of 2,500 feet from any permitted residence existing at the time of site plan
approval for the proposed shocting range.

3.99.1 & impenetrable berm or barrier, 20 feet or more in height, shall be constructed along the three
sides lying in the direction of fire of any authorized firearm discharge area. An outdoor shooting
range designed specifically and solely for shooting clay targets with a shotgun is exempt from
Section 3.88.1.C.

3.99.1 e perimeter of the shooting range activity, including the firearm discharge area and surrounding
berms, shall be enclosed by a fence or wall, a minimum of six feet in height. Warning signs of at
least one square foot each shall be attached to the perimeter fence at the rate of at least one for
every 100 lineal feet plus one at each entry gate.

3.98.1.Fhe applicant shall submit a hazardous waste management plan, prepared by an independent
environmental consultant, to assure the protection of groundwater from lead and other contaminants
associated with the discharge of firearms.

3.99.1 Fhe applicant shall demonstrate compliance with all applicable state regulations and how safety and
noise factors have been addressed through the site plan and other special features of the proposed
deveiopment.

(Ord. No. 608, pt. 1, 3-18-2002; Ord. No. 810, pt. 1(3.99), 9-16-2008)

Edifor's note—

Ord. No. 809, adopted Sept. 8, 2008, renumbered § 3.98 as_§ 3.9 fo allow for inclusion of a new § 3.98.
inasmuch as there already exists a_§ 3.98, to avoid duplication of numbers, said section has also
been renumbered {0 read as herein set out.
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Sec, 4.624. - Parking rates.

Off-street parking spaces shall be provided in accordance with the standards contained in the
following Table 4.14.1. Land uses shall be as defined in_section 3.3 of Article 3, Zoning Districts of the
Martin County Land Development Regulations (LDR).

Table 4.14.1
Parking Rates

Land Use Rate
Public and Institutional Uses :
Administrative services, not-for-profit 1 space/150 sf gross floor area
Cemetery/crematory operations and 1 space/3 seats in chapel plus
columbaria 1 space/300 sf all other areas
Club or lodge 1 space/100 sf gross floor area
Correctional facility _ 1 space/employee plus
1 space/25 inmates
Day care, commercial 1 space/employee (largest shift) plus
1 space/10 people plus adequate drop off/pickup areas
Protective and emergency services 1 space/500 sf of gross floor area
Hospital 1 space/4 beds plus

1 space/doctor plus
1 space/2 employees

Library, pubtic 1 space/300 sf gross building area
Nursing home 1 space/4 beds plus
1 space/2 employees
Post office 1 space/100 sf gross building area
Educational Institution
Public assembly : 1 space/4 seats
Schools, colleges, universities, and technical/vocational [1 space/2 seats of classroom seating capacity
School, elementary/junior high 2.5 spaces/classroom plus
1 space/each teaching, administrative or staff
School, high 112 spaces/classroom plus '
1 space/each teaching, administrative or staff
Place of worship 1 space/3 seats in main sanctuary
Residential
Residential care facility 0.5 space/bed
Bed and breakfast inn 1 space/guest room plus
_ 2 spaces for primary residential unit
Dwelling, multifamily 1.5 spaces/efficiency unit,

1,75 spaces/1 bedroom unit,

2 spaces/2 or more bedroom unit
Dwelling, single-famity and duplex 1.5 spaces/efficiency unit,

1.75 spaces/1 bedroom unit,

- {2 spaces/2 or more bedroom unit

Neighborhood assisted residence 1 space/4 beds plus

1 space/employee
Hotel or motel 1 space/unit plus

1 space/3 seats for accessory restaurant or lounge plus
1 space/3 employees
P spaces/unit
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Amusement, Commercial and General

Bar or cocktail lounge

1 space/ 100 sf gross floor area

Bowling alley

5 spaces/lane plus
required parking for any other on-site use

Financial institutions

1 space/200 sf gross building area

Flea market

1 space/200 sf of sales area or outdoor display area

Golf course

3 spaces/green

Golf course driving range

1.3 spaces/tee

Golf course, miniature

? spaces/hole plus
required parking for additional uses

Health and fithess center

1 space/200 sf building area without outdoor facilities
1 space/300 sf building area with outdoor facilities

Marina, commercial

1 space/5 wet or dry slips plus
1 space/employee

Racquetball and tennis courts

3 spaces/court (pubtic}
? spaces/court (private)

Skating rinks

1 space/200 sf of gross floor area

Shuffleboard courts

¥ spaces/5 courts

Stadiums

1 space/3 seats of the seating capacity

Swimming pools

1 space/ 175 sf of pool area

Theater, indoor

1 space/4 seats

iCuttural or Civic Uses

Art gallery/museum

1 space/250 sf of gross floor area

Public parks and recreation areas, passive under 50 acres

3 spaces/first 10 acres plus
1 for each additional 10 acres

Public parks and recreation areas, passive over 50 acres

7 spaces plus
1 for each additional 15 acres

Public parks and recreation areas, active

1 space/2 acres up to 10 acres, plus
1 space/5 acres in excess of 10 acres, plus
75% of the required parking for each court, rink, or field

Shooting range

1 space/ firing point

Retail Sales and Services

Convenience store

1 space/ 200 sf gross floor area

Plant nurseries and landscape services

1 space/ 150 sf gross floor area, accessory structures
excluded

Resale shop

1 space/200 sf gross floor area

Restaurant {convenience)

1 space/70 sf for public use plus
1 space/200 sf for nonpublic use

Restaurant {general)

1.5 spaces/100 sf gross floor area

Retail

4 spaces/ 1,000 sf of gross leasable area, where combined
icinema, restaurant.

4 spaces/ 1,000 sf of gross leasable area, where combined
cinema, restaurant and entertainment uses are 10% or less.
For each additional percent between 10% and 20%, add
0,03 spaces/1,000 sf

labove 20%, use "shared parking'".

Vehicular Service and Maintenance

Vehicular sales and service

2 spaces/3 employees plus
1 space/ 150 sf repair/service area

Vehicular service station

hitp://library. municode.com/print.aspx Th=&clientID=13592& HTMR equest=http%3a%2{%e2flibra...
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: 1 space/employee
Car wash : ? spaces/bay plus
2 car lengths paved gueuing area
Dry boat storage 1 space/20 storage slips
Business and Professional Uses
Funeral home 1 space/3 seats within chapel plus
1 space/ 300 sf gross floor area for all
Kennel, commercial 1 space/300 sf_ office, administration and examination area
Medical services 1 space/ 175 sf gross floor area
Office, business or professional 1 space/300 sf gross floor area
Trades and skill services 1 space/300 sf gross floor area plus
1 space/company vehicle
Veterinary medical services 1 space/300 sf gross building area excluding animal runs
Warehouse 1 space/2 employees or 1 space/1,000 sf of floor area,
whichever is greater
Warehouse, mini, residential storage facility 1 space/1,500 sf gross floor area
Wholesale trades and services 1 space/1,000 sf gross floor area plus
1 space/company vehicle

{Ord. No. 835, pt. 1, 11-17-2008)

http://library municode. com/print.aspxTh=&clientID=13592& HTMR equest=http%3a%2{%2flibra. .. 9/27/2012



CLAY COUNTY CODE



)

(6)

(7
(®)
©®)

(10)

) Petrolenm used for heating and/or cocking not to exceéd 500 gallons.

(i)  Gasoline not to exceed two thousand five hundred (2,500) gallons, and
fuel oil and tanks are designed for the storing of these products. Storage
tanks and equipment must meet or exceed all requirements of the State
Fire Marshall and National Board of Fire Under writers Code. Wholesale
or retail sale of any petroleurn products is prohibited.

Storage on the premises of the owner's or tenant's heavy equipment including, but
not limited to, the following: bulldozers, road graders, front end loaders,
backhoes, well drilling equipment, trucks (unlimited tonnage).

Garage sales will be allowed up to a maximum of two garage sales within any
calendar year. The duration of each garage sale shall be a maximum of 72 hours
and may be conducted only within daylight hours. No sign advertising a garage
sale may be placed on any public nght-of-way.

Satellite dish receivers for individual use.

The parking of commercial vehicles with a limit of one (1) per acre.

Plant nurseries when the products for sale are lLimited to plant fertilizers and other
associated items, except any motorized equipment.

Private boat pier or slip for the use of occupants of principal residential structures
of the lot; provided said pier or slip does not interfere with navigation.

% © Conditional Uses. The following uses are permitted in the AG zoning district subject to
the conditions provided in Sec 20.3-5.

O Broilerhouses, raising of fowl, and mass production egg laying.
(2)  Commercial feed lots for livestock.
(3)  Leanding strips.
G Home occupations.
(5)  Bird sanctuaries and rehabilitation centers.
(6) Commercial kennels.
7 Heliports and helipads.
(8) Radio, television, microwave relay stations or towers and accessory equipment
buildings. (Ord. 95-53 - 11/28/95) (Amended 11/26/96 - Ord. 96- 58).
ARTICLE II-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE

Revised 64/22/08, 09/23/08, 05/26/09, 11/24/09
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)] Outdoor shooting ranges.

(10)  Bicycle motocross.

(11) Swimming pools.

(12)  Trench sanitary landfills (Class IIT).

(13)  Mobile home for medical hardship.

(14)  Aviculture (Commercial or Hobbyist).

(15) Temporary structures or buildings.

(16)  Sales from vehicles.

(17) Riding academies, riding stables, and dude ranches.

(18) Public and/or private sewer facilities.

(19) Communication Antennas and Communication Towers, including accessory
buildings, tower support and peripheral anchors as governed by the provisions of
Section 20.3-46 of the Clay County Land Development Code. (Amended
11/26/96 - Ord. 96-58)

(20)  Private drainage ponds or agricultural livestock ponds.

(21) Borrow Pits (amended 2/95 - Ord 95-2)

(22)  Land Application of Domestic Septage (amended 10/95 - Ord. 95-41)

(23)  Apiculture (Hobbyist) (Amended 2/35/97 Ord. 97- 11)

(24)  Land Clearing Debris Disposal Facility (Amended 6/98 - Ord. 98-27)

(25) BMX Track (Bicycle Motocross; Non-motorized) Ord. 00-50 — 9/26/00

(26) Bed and Breakfast Inns (Amended 4/01 - Ord. 01-12)

(27) Dwelling unit with kitchen addition for parent, grandparent or child (Amended
5/03 - Ord. 03-40)

(28) Recreational Vehicle parking for temporary use (amended 11/07 — Ord.2007-66 )

ARTICLE IH-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE

Revised 64/22/08, 09/23/08, 05/26/09, 11/24/09
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/% Sec. 3-39. PRIVATE SERVICES (Zone PS-2)

(a) Areg. All land described as Zone PS-2 is subject to the regulations of this Section. Such
areas are established to provide adequate land for the private sector providing social
services and non-profit retreat facilities in open space areas with an emphasis on the
enjoyment and preservation of the natural environmental amenities of the land. A site
plan conforming to the requirements of Section 27, Ordinance 82-45, as amended, is
required and shall be submitted to the Planning and Zoning Department for
administrative review and approval prior to obtaining a building permit.

{b) Uses Permitted.

(1)  Clubs and lodges, including accessory buildings. On-premise consumption of
alcoholic beverage within clubs and Jodges by members and approved guests
only is permitted, subject to the provisions of this chapter.

(2)  Golf Courses with or without Driving Ranges.

(3)  Private Passive Parks.

(4)  Public and private water, sewer, or electric facilities.

(&3] Community association buildings and neighborhood activity centers, provided no
alcoholic beverages are sold or served on premises. (Rev. 02/08/11)

(©) Conditional Uses. The following uses are permitted in the PS-2 zowing district, subject
to the conditions provided in Section 20.3-5.
¢))] Outdoor Shooting Range - Shotguns only.

(2)  Retreat Centers.

(3) Commercial radio, television, microwave relay stations or towers, and accessory
equipment buildings.

@) Communication Antermas and Communication Towers, including accessory
buildings, tower support and peripheral anchors as governed by the provisions of
Section 20.3-46 of the Clay County Land Development Code. (Amended
11/26/96 - Ord. 96-58).

(5)  Recreational facilities. (amended 7/94 - Ord. 94-30)

(6) Land Clearing Debris Disposal Facility pemmitted only in Agricultural,
Commercial, Mining, and Agricultural/Residential land use categories.

(7) Dog Park (Ord. 03-16)

ARTICLE I0-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE

Revised (14/22/08, 09/23/08, 62/08/11, 82/22/11
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(8) Public Educational Facilities (Amended 10/99 - Ord. 99-55)
(9)  Youth Camps (Amended 8/04 — Ord. 04-55)
(10)  Campground/Recreational Park (Amended 8/04 — Ord. 04-55)

(11)  Animal Clinics with or without caretaker’s quarters. (Rev. 2/22/11)

{(d) Uses Not Permitted.

(1)  Anyuse not allowed in (b} and (c) above.

(2)  With respect to Retreat Centers, any activity not permitted under Section 501 (9
(3) of the Internal Revenue Code, private ownership of homes, or sale or service
of alcoholic beverages.

{e) Site Development Plan. All uses listed in this Section require a site development plan
that shall contain the information required in this Article.

H Density Requirements - The maximum density of dex}elopment for land in this zoning
district shall not exceed an F. AR, of forty (40) percent.

(g) Lot and Building Requirements. The principal building(s), accessory structures and other
uses shall be located so as to comply with the following minimum requirements.

Rev. 04/22/08

) Side lot line setback on property which abuts residential or agricultural districts
shall not be less than twenty (20) feet. Where the adjoining lot is also zoned for
business, the building may be placed up to the side lot line, providing the building
is constructed with four (4) hour party walls as defined by the applicable Building
Code; in all other construction, the minimum side setback shball be fifteen (15)
feet.

(2)  Rear lot line setbacks shall be twenty (20) feet. Access shall be not less than
twenty (20) feet in width and shall be unobstructed at all times.

(3)  Front lot line setbacks shall comply with Section 6, Ordinance 82-45, as amended,
and shall be twenty-five (25) feet.

(4)  All structures shall be set back a minimum of 50 feet landward from the ordinary
high water line or mean high water line, whichever is applicable; for waters
designated as Aquatic Preserves or Outstanding Florida Waters, the setback will
be 100 feet. (amended 5/05 — Ord. 05-18)

5) Corner lots. No structure erected on a corner lot shall be closer than thirty (30)
feet to any road.

ARTICLE HI-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE

Revised 04/22/08, 09/23/68, 62/68/11, §2/22/11
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(xiv) Off duty deputies are required, including traffic control at start and finish
of hours of operation.

(xv) Bands are prohibited.

(xvi) A driveway permit is required.

{(xvii} Provision of temporary sanitation facilities are required in accordance with
Health Department regulations.

(xviii) Procurement of waste pickup services is required.

*Minimum distance may be increased should the Board of County
Commissioners determine that the increase is necessary due to the general health,
safety and welfare of the County. (Rev. 11/24/09)

(am) Outdoor Drive-in Theaters, Private Arenas, and Auditoriums.

M
@
3)

Q)

)
(6)

(7

Location, In no case shall such use be pennitted within 500 feet from any single
or multiple family zoning district, measured from all property lines.

Minimwum Lot Avea. The minimum lot area required for such use shall be no less

* than five {5)acres. " -

Frontage. The minimum required frontage on a public street to be used for the
primary point of access shall be 400 feet.

Access. All points of vehicular access shall be from an arterial or collector street.
Said access points shall be located so as to minimize vehicular traffic to and
through local streets in nearby residential neighborhoods as determined by the
County Engineering Department and the access requirements of this Article.

Lighting: Artificial lighting used to illuminate the premises shall be directed
away from adjacent properties and streets, shining only on the subject site.

Performance Standards. The operation of these facilities shall conform to all
rules and regulations of all governmental agencies having appropriate jurisdiction.

Fencing and Screening. Where deemed necessary by the Development Review
Committee (DRC) to protect the general public, safety fences of up to a height of
six (6) feet may be required. The DRC may also require landscape screens of at
least 75 percent opaqueness to protect neighboring property from potential loss of
or diminishment of land value or use.

{an) Outdoor Shooting Range.

(1)  Ranges for shotguns only permitied in PS-2 district subject to NRA design and
construction guidelines.
ARTICLE HI-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE
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2y Skeet Shooting.

@ The minimum area for a skeet shooting range shall be a minimum cleared
arca of 100 yards with a 300 yard safety zone.

(i There shall be & 26 feet 8-3/8 inch chord between stations.
@iif)  There shall be a minimum of 40 yards befween high and low houses.
(3} Trapshooting.

() The space required for trapshooting shall be a minimum cleared area of
100 yards with a 300 yard safety zone.

(i)  The minimum permissible target angle shall be 94 degrees.

(iiiy  There shall be a minimum of nine (9) feet between firing points spaced
three (3) fest apart.

(4)  Rifle Ranges and Muzzle Loaders.

@) Bach range shall be adjoined on its left and right by a safety zone
extending downrange at least 1,200 yards and outward at an angle of 20
degrees from either end of the firing line.

(ify ~ Firing lines may be covered or opened.

(i)  There shall be a six (6) foot minimum spacing for firing points.

(iv)  Backstops are required, and must be capable of stopping and containing
projectiles used on the range, with a height of thirty (30) feet.

3) Handguns.

) There shall be a six (6) foot minimum spacing for firing points.

(i) Firing lines may be covered or uncovered.

(iif)  Backstops shall be required which contain no material that would increase
the possibility of ricochet, and have the capability of containing projectiles
used on range. The backstop height span shall be thirty (30) feet and shall
extend twenty-five (25) feet to cach side of the target line.

(6) Archery.

ARTICLE HI-ZONING AND LAND USE REGULATIONS CLAY COUNTY LAND DEVELOPMENT CODE
Revised 04/22/08, 09/23/08, 05/26/09, 11/24/09, 12/08/09. 04/23/10,
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@ The minimom length of the range shall be 196 feet from fiting points to
targets. Bunkers behind the targets shall be installed.

(i)  The minimum width of the range shall be sixty (60) feet, and each target
must be separated from adjoining targets by at least six (6) feet.

(if)  Space 45 feet behind and to cither side of the range is 1o be clear and free
from hard objects,

(iv)  Targets shall have a minimum space of thirty (30) fest on each side of the
range.

(a0)  Plant Nurseries. The products for sale are limited to plant fertilizers and other associated
items, except any motorized equipment.

(ap) Portable Storage Structure (Rev. 02/08/11)

(1)

3

4)
&)

(6)
Q)

8

There can be no more than one portable storage structure per property.

The portable storage structure must-beno-larger than-8-feet wide; §-feet high; and -

20 feet long,

The portable storage structure must not remain on a property in excess of 30
consecutive days (per owner) and must not be placed at any one property in
excess of 30 days in a calendar year.

The portable storage structure must be set back a minimum of five feet from ali
property lines.

The portable storage structure must be set back a minimum of five feet from the
nearest wall of a building.

The portable storage structure must be placed outside of any County right-of-way.
Commercial dumpsters associated with construction at a site where a building
permit has been issued are permitted for the duration of construction and shall be
removed from the site within 14 days of the end of construction. These containers
are exempt from the above conditions.

Portable storage structures associated with construction at & site where 2 building
permit has been issued are permitted for the duration of construction, but in no
case may remain on the property for a period longer than 365 days. These
containers are exempt from the above conditions.

(aq)  Private ponds or agricultural livestock ponds. (Rev. 02/24/09)

(1)

Pond shall not encroach into or be located in a jurisdictional wetland area as
defined by the Army Corps of Engineers, Florida Department of Environmental
Regulation and the St. Johns River Water Management District, hereafter called
Agencies. The applicant shall be responsible for contacting the applicable agency
in order to determine if the site is within jurisdictional lands. Ponds that are less
than one acre in size and are developed and approved through the Clay County

ARTICLE HI-ZONING AND LAND USE REQULATIONS CLAY COUNTY LAND DEVELOPMENT CODE
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The 2012 Florida Statutes

Title XLVI Chapter 790 View Entire Chapter
CRIMES WEAPONS AND FIREARMS

790.33 Field of regulation of firearms and ammunition preempted.—

(1) PREEMPTION.—Except as expressly provided by the State Constitution or general law, the
Legislature hereby declares that it is occupying the whole field of regulation of firearms and
ammunition, including the purchase, sale, transfer, taxation, manufacture, ownership, possession,
storage, and transportation thereof, to the exclusion of all existing and future county, city, town, or
municipal ordinances or any administrative regulations or rules adopted by local or state government
relating thereto. Any such existing ordinances, rules, or regulations are hereby declared null and void.

(2) POLICY AND INTENT.—

(a) It is the intent of this section to provide uniform firearms laws in the state; to declare all
ordinances and regulations null and void which have been enacted by any jurisdictions other than state
and federal, which regulate firearms, ammunition, or components thereof; to prohibit the enactment of
any future ordinances or regulations relating to firearms, ammunition, or components thereof unless
specifically authorized by this section or general law; and to require local jurisdictions to enforce state
firearms laws.

(b) It is further the intent of this section to deter and prevent the violation of this section and the
violation of rights protected under the constitution and laws of this state related to firearms,
ammunition, or components thereof, by the abuse of official authority that occurs when enactments are
passed in violation of state law or under color of local or state authority.

(3) PROHIBITIONS; PENALTIES.—

(a) Any person, county, agency, municipality, district, or other entity that violates the Legislature’s
occupation of the whole field of regulation of firearms and ammunition, as declared in subsection (1),
by enacting or causing to be enforced any local ordinance or administrative rule or regulation impinging
upon such exclusive occupation of the field shall be liable as set forth herein.

(b) If any county, city, town, or other local government violates this section, the court shall declare
the improper ordinance, regulation, or rule invalid and issue a permanent injunction against the local
government prohibiting it from enforcing such ordinance, regulation, or rule. It is no defense that in
enacting the ordinance, regulation, or rule the local government was acting in good faith or upon advice
of counsel.

{c) If the court determines that a violation was knowing and willful, the court shall assess a civil fine
of up to $5,000 against the elected or appointed local government official or officials or administrative
agency head under whose jurisdiction the violation occurred.

(d) Except as required by applicable law, public funds may not be used to defend or reimburse the
unlawful conduct of any person found to have knowingly and willfully violated this section.
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(e} A knowing and willful violation of any provision of this section by a person acting in an official
capacity for any entity enacting or causing to be enforced a local ordinance or administrative rule or
regulation prohibited under paragraph (a) or otherwise under color of law shall be cause for termination
of employment or contract or removal from office by the Governor.

(f) A person or an organization whose membership is adversely affected by any ordinance,
regulation, measure, directive, rule, enactment, order, or policy promulgated or caused to be enforced
in violation of this section may file suit against any county, agency, municipality, district, or other
entity in any court of this state having jurisdiction over any defendant to the suit for declaratory and
injunctive relief and for actual damages, as limited herein, caused by the violation. A court shall award
the prevailing plaintiff in any such suit:

1. Reasonable attorney’s fees and costs in accordance with the laws of this state, including a
contingency fee multiplier, as authorized by law; and

2. The actual damages incurred, but not more than $100,000.

Interest on the sums awarded pursuant to this subsection shall accrue at the legal rate from the date on
which suit was filed.

(4) EXCEPTIONS.—This section does not prohibit:

(a) Zoning ordinances that encompass firearms businesses along with other businesses, except that
zoning ordinances that are designed for the purpose of restricting or prohibiting the sale, purchase,
transfer, or manufacture of firearms or ammunition as a method of regulating firearms or ammunition
are in conflict with this subsection and are prohibited;

(b) A duly organized law enforcement agency from enacting and enforcing regulations pertaining to
firearms, ammunition, or firearm accessories issued to or used by peace officers in the course of their
official duties;

(c) Except as provided in s. 790.251, any entity subject to the prohibitions of this section from
regulating or prohibiting the carrying of firearms and ammunition by an employee of the entity during
and in the course of the employee’s official duties;

(d) A court or administrative law judge from hearing and resolving any case or controversy or issuing
any opinion or order on a matter within the jurisdiction of that court or judge; or

(e) The Florida Fish and Wildlife Conservation Commission from regulating the use of firearms or
ammunition as a method of taking wildlife and regulating the shooting ranges managed by the
commission,

(5) SHORT TITLE.—As created by chapter 87-23, Laws of Florida, this section may be cited as the

“Joe Carlucci Uniform Firearms Act.”
History.—ss. 1, 2, 3, 4, ch. 87-23; s. 5, ch. 88-183; s. 1, ch. 2011-109.
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THE FLORIDA SENATE
2011 SUMMARY OF LEGISLATION PASSED

Committee on Criminal Justice

CS/CS/CS/HB 45 — Regulation of Firearms and Ammunition

by Judiciary Committee; Community and Military Affairs Subcommittee; Criminal Justice
Subcommittee and Rep. Gaetz (Rules Committee; Community Affairs Committee; Criminal
Justice Committee; and Senator Negron)

This bill expands and clarifies state preemption of the regulation of firearms and ammunition.
Section 790.33, F.S., is also reorganized.

The bill expands “the whole field of regulation of firearms and ammunition” (including
administrative regulations or rules adopted by local or state governments) to include the storage
of those items.

Subsection (2) of s. 790.33, F.S,, is stricken by the bill. This is the subsection of the Joe Carlucci
Act that allows a county the option to adopt a waiting period, not exceeding three days, for the
purchase of a handgun. It pre-dates the constitutional amendment and constitutionally required
statutory enactment. Eliminating this subsection of the Act merely clarifies the current state of
the law regarding the three-day waiting period, which is found in the Florida Constitution and

s. 790.0655, F.S.

The bill retains the policy and intent language from the original Act, currently found in
subsection (3) of s. 790.33, F.S. It also adds language setting forth the 2011 Legislature’s intent
to deter and prevent the violation of the preemption law.

Any person, county, agency, municipality, district, or other entity that enacts or causes to be
enforced any local ordinance or administrative rule or regulation faces a civil fine of up to
$5,000 if the violation is knowing and willful. Any such violation is cause for termination of
employment or contract or for removal from office by the Governor.

Except as required by applicable law, public funds may not be used to defend or reimburse the
unlawful conduct of any person found to have committed a knowing and willful violation of this
section.

Civil actions are also provided for in the bill. A person or organization whose membership is
adversely affected by an alleged violation of the preemption law may seek declaratory and
injunctive relief. The bill also provides for the assessment of actual damages up to $100,000. The
court is required to award a prevailing plaintiff’s attorney fees, including a contingency fee
multiplier, as well as related costs. Additionally, the bill provides that interest shall accrue on the
fees, costs, and damages awarded the plaintiff, retroactive to the date the suit is filed.

In subsection (4) of s. 790.33, F.S., as created by the bill, a provision excepting certain zoning
ordinances in the original Carlucci Act has been relocated and other exceptions to the
prohibitions are set forth in the bill. Specifically, the bill does not prohibit:

I
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2011 Summary of Legislation Passed Committee on Criminal Justice

e Law enforcement agencies from enacting and enforcing firearm-related regulations
within their agencies;

e  The entities listed in paragraphs (2)(a)-(i) from regulating or prohibiting employees from
carrying firearms or ammunition during the course of their official duties, except as
provided in s. 790.251, F.S.;

e A court or administrative law judge from resolving a case or issuing an order or opinion
on any matter within the court or judge’s jurisdiction; or

e The Fish and Wildlife Conservation Commission from regulating the use of firearms or
ammunition as a method of taking wildlife and regulating the shooting ranges managed
by the commission.

If approved by the Governor, these provisions take effect October 1, 2011.
Vote: Senate 30-8; House 85-33

[ This summary is provided for information only and does not represent the opinion of any Senator, Senate Officer, or Senate Office. ]
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/CS/CS/HB 45 Regulation of Firearms and Ammunition

SPONSOR(S): Judiciary Committee; Community & Military Affairs Subcommittee; Criminal Justice
Subcommittee, Gaetz and others

TIED BILLS: None IDEN./SIM. BILLS: CS/CS/SB 402

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 10Y,4N,As CS Cunningham Cunningham
2) Community & Military Affairs Subcommittee 11Y,4N,As CS Shuler Hoagland
3) Judiciary Committee 12Y,6 N, AsCS Cunningham Havlicak
SUMMARY ANALYSIS

Section 790.33, F.S., currently preempts local governments from regulating firearms and ammunition unless
expressly authorized to do so by general law. Subsection (2) of the statute provides such express
authorization by giving counties the authority to adopt an ordinance requiring a waiting period of up to three
working days between the purchase and delivery of a handgun.

The bill removes the statutory language that authorizes counties to adopt an ordinance requiring a waiting
period of up to three working days between the purchase and delivery of a handgun. The bill replaces this
provision with language prohibiting specified local governmental entities from regulating or attempting to
regulate firearms or ammunition in any manner (except as specifically authorized by s. 790.33, F.S., by general
law, or by the Florida Constitution) and provides exceptions to this prohibition.

Counties still have the authority, pursuant to Art. VIIl, Section 5(b) of the Florida Constitution, to require a
criminal history records check and a 3 to 5-day waiting period in connection with the sale of any firearm
occurring within such county.

The bill also sets forth various penalties for violating s. 790.33, F.S., including provisions that:

e Make it a noncriminal violation for any person or entity to knowingly and willfully violate s. 790.33,
FS;

e Specify that an official under whose jurisdiction a provision of the statute is violated shall be
assessed a fine of not less than $5,000 and not more than $100,000 if the court determines that the
violation was knowing and willful;

» Specify that a knowing and willful violation of the statute by a person acting in an official capacity is
cause for immediate termination of employment; and

o Authorize a person or organization whose membership is adversely affected by any ordinance,
regulation, measure, directive, rule, enactment, order, or policy promulgated or enforced in violation
of the statute to file suit for declaratory and injunctive relief and for all actual and consequential
damages attributable to the violation.

The damages and attorney’s fees which may be awarded to prevailing plaintiffs could have a negative fiscal
impact on state and local governmental entities who willfully violate the statute.

This bill is effective October 1, 2011.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0045e.JDC
DATE: 4/11/2011



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Situation

Preemption

Section 790.33, F.S., known as the Joe Carlucci Uniform Firearms Act, became law in 1987" and
expressly preempted the field of regulation of firearms and ammunition to the state, except as expressly
provided by general law.? The intent of the act states:

It is the intent of this section to provide uniform firearms laws in the state; to
declare all ordinances and regulations null and void which have been enacted by
any jurisdictions other than state and federal, which regulate firearms,
ammunition, or components thereof; to prohibit the enactment of any future
ordinances or regulations relating to firearms, ammunition, or components
thereof unless specifically authorized by this sectlon or general law; and to
require local jurisdictions to enforce state firearms laws.*®

Local governments may use their home rule powers to enact ordinances not inconsistent with general
law.* Local governments may legislate concurrently with the Legislature on any subject that has not
been expressly preempted to the state.” Florida law recognizes both express and implied preemp’uon
and express preemption must be made through a specific legislative statement, using clear language.®

A municipality may not forbid what the Leglslature has expressly authorized, nor may it authorize what
the Legislature has expressly forbidden.” The Leglslature has preempted regulation of numerous areas
of law to the state including operation of the state lottery,® use of electronic communication devices in
motor vehicles,® and interdistrict transfers of groundwater.’® In cases determining the validity of
ordinances enacted in the face of state preemption, the effect has been to find such ordinances null

and void."

In 2000, the City of South Miami passed City Ordinance Number 14-00-1716, which required
locking devices on firearms stored within the city. In 2002, Florida’s Third District Court of
Appeal held the ordinance null and void, statmg that local governments were preempted from
regulating firearms by section 790.33, F. S.™ Despite the express preemption stated in section
790.33, F.S., and the court’s decision in the City of South Miami case, local governments have
regulated or considered regulating firearms in a variety of ways, including measures that would
prohibit concealed carry permit holders from lawfully carrylng their firearms on municipal or
county property™ or ban high-capacity ammunition clips.™

' Ch. 87-23, L.O.F.

2.8.790.33,F S,

38.790.33(3), F.S.

4 Art. VIIL, s. 1(f, g), Fla. Const.; see also Sarasota v. Browning, 28 S0.3d 880, 885-86 (Fla. 2010).

> City of Hollywood v. Mulligan, 934 So.2d 1238, 1243 (Fla. 2006).

6 Sarasota, 28 S0.3d at 886.

" Rinzler v. Carson, 262 S0.2d 661, 668 (Fla. 1972).

$$.24.122,FS.

? S.316.0075, F.S.

8. 373.2295(10), F.S.

:; See, e.g.. Nat'l Rifle Ass’'n of Am., Inc. v. City of S. Miami, 812 S0.2d 504 (Fla. 3d DCA 2002).
1d.

¥ Lee County Ordinance 06-26 banned firearms from county parks. On October 26, 2010, the county passed ordinance 10-41 which

repealed the 2006 ban.

4 Palm Beach County considered an ordinance banning high capacity ammunition clips, but rescinded from consideration because of

the preemption. Andy Reid, PBC Gun Control Advocates Suffer More Setbacks, SUNSENTINEL.COM, Feb. 15, 2011,
http://www.palmbeachpost.com/news/palm-beach-county-commissioner-presses-for-ban-on-1216890.html.
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Section 790.33(1), F.S., preempts local governments from regulating firearms and ammunition unless
expressly authorized to do so by general law. The statute specifies that regulation includes the
purchase, sale, transfer, taxation, manufacture, ownership, possession, and transportation of firearms
and ammunition. The statute does not currently specify that the storage of firearms is included within
the term “regulation.”

Exceptions to Preemption

Florida law and the Florida Constitution contain exceptions to the general rule that firearm
regulation is preempted to the state. Currently, Section 790.33, F.S., contains a limited
exception allowing local governments to enact ordinances governing a three-day handgun
purchase waiting period.” The following are exempt from waiting period ordinances under the
Joe Carlucci Act:

+ Individuals who are licensed to carry concealed firearms under the provisions of s.
790.06, F.S., or who are licensed to carry concealed firearms under any other provision
of state law and who show a valid license;

¢ Individuals who already lawfully own another firearm and who show a sales receipt for
another firearm, who are known to own another firearm through a prior purchase from
the retail establishment, or who have another firearm for trade-in;

+ Law enforcement or correctional officers as defined in s. 943.10, F.S,;

o Law enforcement agencies as defined in s. 934.02, F.S.;

e Sales or transactions between dealers or between distributors or between dealers and
distributors who have current federal firearms licenses; or

e Any individual who has been threatened or whose family has been threatened with death
or bodily injury, provided the individual may lawfully possess a firearm and provided
such threat has been duly reported to local law enforcement.

Adopted in 1998, Article VIII, s. 5(b) of the Florida Constitution authorizes countles to require a
criminal records check and a 3 to 5- day waiting period in connection with the sale™ of any
firearm occurring within such county.” Section 790.0655, F.S. adopted the exceptions from the
waiting period for concealed weapons permit holders and handgun trade-ins as required by the
1998 amendment to the Constitution. The Constitution prevails over all local ordinances.
Because the Joe Carlucci Act predates the Constitutional provision, and the exemptions listed in
the Act were not specified in the Constitution, the exemptions are null and void.

Immunity for Legislative Acts

The general rule under the common law is that legislators enjoy absolute immunity from liability
for performance of legislative acts.’® Absolute immunity for legislators has historically been
recognized as a “venerable tradition” which has withstood the development of the law since pre-
colonial days.” Courts have upheld absolute lmmunlty for legislators at all levels of law-making,
including federal, state, and local government levels.”® The courts’ reasoning behind such
holdings is that when legislators hold legislative powers, they use them for the public good, and
are exempt from liability for mistaken use of their legislative powers.?" Furthermore, courts fear
that allowing personal liability could distort legislative discretion, undermine the public good by

' Section 790.33(2), F.S. (1988). Note: At the time of enactment in 1987 the Act provided the exception for a 48-hour waiting period.
' The term “sale” is defined as “the transfer of money or other valuable consideration for any firearm when any part of the
transaction is conducted on property to which the public has the right of access.” Art. VIIL, s. 5(b), Fla. Const.

7 Concealed weapons permit holders do not have to comply with the waiting periods when purchasing a firearm. Art. VIII, s. 5(b),
Fla. Const.

'8 See Tenney v. Brandhove, 341 U.S. 367 (1951).

' Bogan v. Scott-Harris, 523 U.S. 44 (1998). For additional examples of where absolute immunity of legislative acts has been
recognized, see Harlow v. Fitzgerald, 457 U.S. 800 (1982); Lake Country Estates v. Tahoe Regional Planning Agency, 440 U.S. 391
(1979); Hough v. Amato, 269 So. 2d 537 (Fla. 1st DCA 1972); Jones v. Loving, 55 Miss. 109 (1877); Ross v. Gonzales, 29 S.W.2d 437
(Tex. Ct. App. 1930)

® Bogan, 523 U.S. 44.

21 Id. at 50-51 (citing Jones v. Loving, 55 Miss. 109).
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interfering with the rights of the people to representation, tax the time and energy of frequently
part-time citizen-legislators, and deter service in local government.?

When unlawful ordinances have been enacted, the freedom from personal liability does not
make the legislative product itself valid.?® In such instances, affected citizens have been able to
challenge the validitg of such ordinances by suing to have them declared invalid or have a court
enjoin enforcement.*

Courts have found that legislators may be subject to personal liability when they lack
discretion.?® Such situations typically exist when legislators are subject to an affirmative duty,
such as when a law or court order has directed them to levy a tax. Such acts are labeled
“ministerial,” as opposed to “legislative,” acts.*® Arguably, an express and clear preemption
would remove discretion from local government officials seeking to engage in lawmaking in the
preempted field.

Liens on Municipal Property in Satisfaction of Judgments

Section 55.11, F.S. states that “[nJo money judgment or decree against a municipal corporation
is a lien on its property nor shall any execution or any writ in the nature of an execution based
on the judgment or decree be issued or levied.” In other words, while a party may be awarded
money damages in a suit against a municipality, municipal property may not be subject to a lien
to satisfy such an award in the absence of express statutory authorization.”” In the absence of
such authorization, a writ of mandamus is “the only vehicle for enforcing judgment against the
government.”®® Thus, the Legislature may authorize the satisfaction of an award of damages by
seizure of municipal property.

Effect of the Bill

Intent

The bill clarifies the intent as currently expressed, and strengthens and clarifies the intent with
additional language. The bill preserves current language that the intent of the Legislature is to occupy
the whole field of regulation of firearms and ammunition except as expressly provided by general law,
or as provided by the Florida Constitution. The bill also adds the following legislative intent language to
s. 790.33(3), F.S.:

It is further the intent of this section to deter and prevent the violation of this
section and the violation of rights protected under the constitution and laws of
this state related to firearms, ammunition, or components thereof, by the abuse
of official authority that occurs when enactments are knowingly passed in
violation of state law or under color of local or state authority.

Clarification of Preemption

In order to clarify the preemption, the bill adds additional details about the methods by which
local governments or agencies may violate the preemption. The bill amends s. 790.33(1), F.S,
to expand the preemption of regulation to aiso include the storage of firearms and ammunition.
Thus, unless expressly authorized by the Constitution or general law, local governments will be
preempted from regulating how firearms and ammunition are stored.

In subsection (4) of s. 790.33, F.S., as created by the bill, a provision excepting certain zoning
ordinances in the original Carlucci Act has been relocated and other exceptions to the
prohibitions are set forth in the bill. Specifically, the bill does not prohibit:

2 Id at52.

3 Tenney v. Brandhove, 341 U.S. at 379.

* See, e.g., Bogan, 523 U.S. 44; Lake Country Estates v. Tahoe Regional Planning Agency, 440 U.S. 391 (1979); Tenney, 341 U.S.
367.

» Bogan, 523 U.S. at 51-52.

% See id

%7 See Berek v. Metro. Dade County, 396 S0.2d 756, 759 n.4 (Fla. 3d DCA 1981).

B N. Coats v. Metro. Dade County, 588 S0.2d 1016, 1017 (Fla. 3d DCA 1991).
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e Zoning ordinances that encompass firearms businesses along with other businesses
(zoning ordinances that are designed for the purpose of restricting or prohibiting the
sale, purchase, transfer, or manufacture of firearms or ammunition as a method of
regulating firearms or ammunition are prohibited);

+ Law enforcement agencies from enacting and enforcing firearm-related regulations
within their agencies;

e The entities subject to the bill’s prohibitions from regulating or prohibiting employees
from carrying firearms or ammunition during the course of their official duties, except as
provided in s. 790.251, F.S. ;

e A court or administrative law judge from resolving a case or issuing an order or opinion
on any matter within the court or judge’s jurisdiction; or

e The Florida Fish and Wildlife Conservation Commission from regulating the use of
firearms or ammunition as a method of taking wildlife and regulating the shooting ranges
managed by the Commission.

The bill strikes subsection (2) of 790.33, which is the section regarding waiting periods and
waiting period exemptions. Because these sections of the Joe Carlucci Act predate the
Constitution and 790.0655, F.S., striking this language clarifies current state law.

Penalties
The bill prohibits a person from enacting or causing to be enforced local ordinances or
administrative rules or regulations in violation of the stated preemption and provides penalties.

The bill creates a noncriminal violation for any person who knowingly and willfully violates s.
790.33, F.S,, by enacting or causing to be enforced any local ordinance or administrative rule or
regulation. A noncriminal violation is generally punishable by a fine of up to $500. The bill
provides that a fine of not less than $5,000 and not more than $100,000 may be assessed
against the elected or appointed local government official or officials or administrative agency
head under whose jurisdiction the violation occurred. The elected or appointed local government
official or officials or administrative agency head shall be personally liable for the payment of all
fines, costs and fees assessed by the court for the noncriminal violation.

The bill requires the state attorney to investigate complaints of noncriminal violations of the
preemption law, and authorizes state attorneys to prosecute violations where probable cause
exists. The bill also prohibits the use of public funds, other than for the services of the public
defender or conflict counsel, in defense of a criminal prosecution.

The bill provides that a knowing and willful violation by a person acting in an official capacity for
any entity enacting or causing to be enforced a local ordinance or administrative regulation shall
be grounds for immediate termination of employment or removal from office by the Governor.

The bill also allows for civil actions. An affected person or organization may sue any county,
agency, municipality, district or other entity, and against any person in their individual or official
capacity, for declaratory and injunctive relief and for all actual and consequential damages. In
such suits, courts shall award the prevailing plaintiff:

e Reasonable attorneys fees and costs, including a contingency fee multiplier, if
applicable, of between 1.5 and 3; and

e The greater of actual damages or an amount as determined by the court of not less than
$25,000 or more than $100,000.

The bill states that damages are not subject to the requirements or damages limitations of s.

768.28, F.S. Additionally, interest on awarded sums will accrue at 15 percent per annum from

the date on which suit was filed. Payment may be secured by the seizure of vehicles used by

elected officeholders or officials in the appropriate jurisdiction if the fees, costs, and damages

are not paid within 72 hours of the court’s ruling having been filed.
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The usual remedy in a successful challenge to the validity of a law or ordinance within a
preempted field is a declaration by a court that such law or ordinance is invalid. A court also
may enjoin enforcement of the preempted provision. Because of the reasoning that the doctrine
of absolute immunity is integral to a democratic system of government, courts have been
reluctant to impose personal liability upon legislators who pass unlawful laws or ordinances.
The personal liability imposed upon individuals involved in legislative acts in violation of this bill
would appear to go against this body of law. However, because this is a common law doctrine,
the Legislature maintains the power to establish law that overrides the doctrine. Additionally, as
mentioned above, courts have found that legislators are subject to personal liability when they
lack discretion and are performing ministerial acts. The strengthened preemption expressed by
this bill, as well as the “knowing and willful” standard for violations, would appear to remove any
discretion in the reguiation of firearms.

B. SECTION DIRECTORY:
Section 1. Amends s. 790.33, F.S,, relating to field of regulation of firearms and ammunition
preempted.

Section 2. This bill is effective October 1, 2011.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
See “Fiscal Comments.”

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
See “Fiscal Comments.”

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.
D. FISCAL COMMENTS:

The bill could subject governmental entities to the payment of attorneys’ fees, costs, and damages in
successful challenges to rules, regulations, or ordinances passed in violation of this ordinance. This
could have a negative fiscal impact on state and local governmental entities who willfully violate the
statute.

. COMMENTS

A. CONSTITUTIONAL ISSUES:
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1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:
None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On February 8, 2011, the Criminal Justice Subcommittee adopted three amendments to the bill and reported
the bill favorably as a Committee Substitute. The amendments:

Provide that firearm regulation is preempted to the state except as expressly provided by the Florida
Constitution and general law;

Remove language specifying that the $5 million fine should be deposited into the administrative
account of the state attorney and the court in the jurisdiction in which the offense occurred;

Clarify language relating to how interest accrues on sums awarded in any lawsdit filed relating to a
violation of the section; and

Clarify language relating to the seizure of vehicles used by persons who violate the section.

On March 21, 2011, the Community & Military Affairs Subcommittee adopted one amendment to the bill and
reported the bill favorably as a Committee Substitute to the Committee Substitute. The amendment:

Removes language providing for a 3rd degree felony for violations and substitutes a noncriminal
penalty,

Removes language providing for a $5 million fine against the governmental entity in whose service or
employ a violation occurs and substitutes a fine of not less than $5,000 and not more than $100,000
against the official under whose jurisdiction the violation occurs;

Removes language specifying the entities prohibited from regulating firearms;

Provides an exception for the Florida Fish and Wildlife Conservation Commission to regulate firearms
and ammunition as a method of taking wildlife and to regulate shooting ranges

On April 7, 2011, the Judiciary Committee adopted a strike-all amendment to the bill and reported the bill
favorably as a Committee Substitute to the Committee Substitute to the Committee Substitute. The strike-all
amendment:

Prohibits a person from enacting or causing to be enforced local ordinances or administrative
rules or regulations in violation of the firearm and ammunition preemption statute.

Authorizes, rather than requires, state attorneys to prosecute violations and removes a provision
specifying that state attorneys could be held accountable under appropriate rules of professional
conduct if they failed to perform certain duties.

Revises damages provisions relating to civil suits.

This analysis is drafted to the committee substitute to the committee substitute to the committee substitute.
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FOR IMMEDIATE RELEASE
June 2, 2011

CONTACT: Mike Bascom, (850) 487-5000

LEGISLATION TO PROTECT SECOND AMENDMENT RIGHTS SIGNED INTO LAW
House Bill 155 and House Bill 45 Signed by Governor Rick Scott

Tallahassee — Legislation championed by Senator Greg Evers (R-Baker) to protect the Second
Amendment and privacy rights of law-abiding gun owners was signed into law yesterday by
Governor Rick Scott.

House Bill 155, the House companion to Senate Bill 432 sponsored by Senator Evers, protects
the privacy rights of gun owners from political intrusions into the private ownership of firearms.

“Anti-gun politics do not belong in medical examining rooms,” said Senator Evers. “We take our
children to doctors seeking medical care, not politics or questioning about what personal
property we own.”

Also signed was House Bill 45. The Senate companion, Senate Bill 402, was cosponsored by
Senator Evers. This bill provides penalties for agencies and local governments who willfully and
knowingly violate the state uniform firearms law.

“I am grateful for Governor Scott’s support and pleased to see these good bills become law,”
said Senator Evers. “Protecting the right of our citizens to be private about gun ownership and
to guard them against local governments who discriminate against gun owners or violate the
state uniform firearms law is critical to constitutional freedoms.”

Senator Evers currently represents Florida Senate District 2, which includes parts of Escambia,
Okaloosa, Santa Rosa, Washington, Bay, and Holmes counties. Previously, Senator Evers served
in the House of Representatives, representing Florida House District 1, which includes parts of
Escambia, Santa Rosa and Okaloosa Counties. He is a farmer and small businessman who was
elected to the Florida House of Representatives in 2001, was subsequently re-elected, and
elected to the Florida Senate in 2010. Evers has put his experience in agriculture and business
to good use in the Florida Legislature and is proud of his legislative accomplishments on behalf
of Florida’s critical agriculture industry, economic development and job creation, and Second
Amendment issues.

He#
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Rules Committee
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BILL: CS/CS/CS/SB 402
INTRODUCER: Rules Committee; Community Affairs Committee; Criminal Justice Committee and
Senators Negron and Evers
SUBJECT: Regulation of Firearms and Ammunition
DATE: April 15,2011 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Cellon Cannon CJ Fav/CS
Wolfgang Yeatman CA Fav/CS
O’Connor Maclure JU Favorable
Cellon Phelps RC Fav/CS

Please see Section VIIl. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........................ D Technical amendments were recommended
D Amendments were recommended
D Significant amendments were recommended

.  Summary:

The bill does the following:

o Clarifies that the field of firearms and ammunition is preempted by the State Constitution as
well as general law.
o Deletes a provision allowing a county the option to adopt a waiting period, not exceeding
three days, for the purchase of a handgun.

e o ¢ o ¢ o

Adds storage of firearms/ammunition to the list of categories preempted.

Clarifies that rules and administrative regulations are preempted.

Penalizes knowing and willful violation of the state’s preemption of this field ($5,000).
Prohibits public funds from being used to defend a violation of this section.

Penalizes a knowing violation of this section (termination of employment).

Provides persons adversely affected by violation of the preemption can seek declaratory and

injunctive relief as well as actual damages up to $100,000, attorney’s fees, and costs.
e Provides exceptions.



BILL: CS/CS/CS/SB 402 Page 2

This bill substantially amends and reorganizes section 790.33, Florida Statutes.

. Present Situation:
The Joe Carlucci Uniform Firearms Act

The Joe Carlucci Uniform Firearms Act (Act), as s. 790.33, F.S., is known, became law in 1987
The policy and intent of the Act is stated as follows:

It is the intent of this section to provide uniform firearms laws in the state; to
declare all ordinances and regulations null and void which have been enacted by
any jurisdictions other than state and federal, which regulate firearms,
ammunition, or components thereof, to prohibit the enactment of any future
ordinances or regulations relating to firearms, ammunition, or components thereof
unless specifically authorized by this sectlon or general law; and to require local
jurisdictions to enforce state firearms laws.?

The Act accomplished its stated purpose by “occupying the whole field of regulation of firearms
and ammunition,” as stated in subsection (1) of the Act:

PREEMPTION.—Except as expressly provided by general law, the Legislature
hereby declares that it is occupying the whole field of regulation of firearms and
ammunition, including the purchase, sale, transfer, taxation, manufacture,
ownership, possession, and transportation thereof, to the exclusion of all existing
and future county, city, town, or municipal ordinances or regulations relatmg
thereto. Any such existing ordinances are hereby declared null and void.?

Section 790.33, F.S,, contains a limited exception for local ordinances governing a three-day
handgun purchase waiting period.” Since 1990 there has been a statewide three-day waiting
period as set forth in the Constitution of the State of Florida.’ The constitutional provision
prevails over any local ordinances that may have been enacted. There are statutory exemptions
from the waiting period in the Act. Of these exemptions, two were adopted in s. 790.0655, F.S.,
as required by the Florida Constitution.® The other exemptions are:

! Chapter 87-23, Laws of Fla.

2 Section 790.33(3)(a), F.S.

¥ Section 790.33(1), F.S.

4 Section 790.33(2), F.S. (1988). Note: At the time of enactment in 1987, the Act provided the exception for a 48-hour
waliting period.

5 There shall be a mandatory period of three days, excluding weekends and legal holidays, between the purchase and delivery
at retail of any handgun. For the purposes of this section, “purchase” means the transfer of money or other valuable
consideration to the retailer, and “handgun” means a firearm capable of being carried and used by one hand, such as a pistol
or revolver. Holders of a concealed weapon permit as prescribed in Florida law shall not be subject to the provisions of this
paragraph. ... This restriction shall not apply to a trade in of another gun. FLA. CONST. art. I, s. 8(b), 8(d).

® The exemptlons apply to persons who hold a valid concealed weapons permit at the time of the purchase or who are trading
in another handgun. s. 790.0655(2)(a)-(b), F.S.; FLA. CONST. art. I, 5. 8(b), 8(d).
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¢ Individuals who already lawfully own another firearm and who show a sales receipt for
another firearm or who are known to own another firearm through a prior purchase from the
retail establishment;
A law enforcement or correctional officer as defined in s. 943,10, F.S.;
A law enforcement agency as defined in s. 934.02, F.S;
Sales or transactions between dealers or between distributors or between dealers and
distributors who have current federal firearms licenses; or

e Any individual who has been threatened or whose family has been threatened with death or
bodily injury, provided the individual may lawfully possess a firearm and provided such
threat has been duly reported to local law enforcement.”

Since these specific exemptions were not included in the constitutional amendment, and because
the Carlucci Act’s exemptions pre-date the amendment to the Florida Constitution, they are
essentially null and void. '

Despite the provisions of the 1987 Joe Carlucci Act and a Florida appellate court opinion
upholding the Act,® local governments have enacted or considered enacting ordinances that
required trigger locks, prohibited concealed carry permit holders from lawfully carrying their
firearms on municipal or county property, required special use permits for certain sporting goods
stores, and banned recreational shooting.

Immunity for Official Conduct

The general rule under the common law is that legislators enjoy absolute immunity from liability
for performance of legislative acts. ? Absolute immunity for legislators has historically been
recognized as a “venerable tradition” that has withstood the development of the law since pre-
colonial days Courts have upheld absolute lmmumty for legislators at all levels of lawmaking,
including federal, state, and local government levels.'' The courts’ reasoning behind such
holdings is that when legislators hold legislative powers, they use them for the public good, and
are exempt from liability for mistaken use of their legislative powers.'? Furthermore, courts fear
that allowing personal liability could distort legislative discretion, undermine the public good by
interfering with the rights of the people to representation, tax the tlme and energy of frequently
part-time citizen legislators, and deter service in local government. >

When unlawful ordinances have been enacted, the freedom from personal liability does not make
the legislative product itself valid."* In such instances, affected citizens have been able to

7 Section 790.33(2)(d)2 -6., F.S.

¥ National Rifle Association v. City of South Miami, 812 So. 2d 504 (Fla. 3d DCA 2002).

? See Tenney v. Brandhove, 341 U.S. 367 (1951).

' Bogan v. Scott-Harris, 523 U.S. 44, 48-49 (1998). For additional examples of where absolute immunity of legislative acts
has been recognized, see Harlow v. Fitzgerald, 457 U.S. 800 (1982); Lake Country Estates v. Tahoe Regional Planning
Agency, 440 U.S. 391 (1979); Hough v. Amato, 269 So. 2d 537 (Fla. 1st DCA 1972); Jones v. Loving, 55 Miss. 109 (1877);
Ross v. Gonzales, 29 S.W .2d 437 (Tex. Ct. App. 1930).

" Bogan, 523 U.S. 44.

2 Id. at 50-51 (citing Jones, 55 Miss. 109).

B 1d at52.

" Tenney, 341 U.S. at 379.
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challenge the validit?/ of such ordinances by suing to have them declared invalid or have a court
enjoin enforcement. 5

Courts have found that legislators may be subject to personal liability when they lack
discretion.'® Such situations typically exist when legislators are subject to an affirmative duty,
such as when a law or court order has directed them to levy a tax. Such acts are labeled
“ministerial,” as opposed to “legislative,” acts.'” Arguably, an express and clear preemption
would remove discretion from local government officials seeking to engage in lawmaking in the
preempted field.

Effect of Proposed Changes:

Senate Bill 402 expands and clarifies state preemption of the regulation of firearms and
ammunition. In the process, s. 790.33, F.S., is also reorganized.

The bill expands “the whole field of regulation of firearms and ammunition” (including
administrative regulations or rules adopted by local or state governments) to include the storage
of those items.

Subsection (2) of s. 790.33, F.S., is stricken by the bill. This is the subsection of the Joe Carlucci
Act that allows a county the option to adopt a waiting period, not exceeding three days, for the
purchase of a handgun. It pre-dates the constitutional amendment and constitutionally required
statutory enactment.'® Eliminating this subsection of the Act merely clarifies the current state of
the law regarding the three-day waiting period, which is found in the Florida Constitution and

s. 790.0655, F.S.

The bill retains the policy and intent language from the original Act, currently found in
subsection (3) of s. 790.33, F.S. It also adds language setting forth the 2011 Legislature’s intent
to deter and prevent the violation of the preemption law.

Any person, county, agency, municipality, district, or other entity that enacts or causes to be
enforced any local ordinance or administrative rule or regulation faces a civil fine of up to
$5,000 if the violation is knowing and willful.

Except as required by applicable law, public funds may not be used to defend or reimburse the
unlawful conduct of any person found to have committed a knowing and willful violation of this
section.

Additionally, the bill provides that a knowing and willful violation of the preemption law shall
be grounds for the termination of employment or contract or removal from office by the
Governor.

1> See, e.g., Bogan, 523 U.S. 44; Lake Country Estates v. Tahoe Regional Planning Agency, 440 U.S. 391 (1979); Tenney,
341 U.S. 367.
' Bogan, 523 U.S. at 51-52.

7 See id

'® FLA. CONST. art. 1, s. 8; s. 790.0655, F.S.
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Civil actions are also provided for in the bill. A person or organization whose membership is
adversely affected by an alleged violation of the preemption law may seek declaratory and
injunctive relief. The bill also provides for the assessment of actual damages up to $100,000. The
court is required to award a prevailing plaintiff’s attorney fees, including a contingency fee
multiplier, as well as related costs. Additionally, the bill provides interest shall accrue on the
fees, costs, and damages awarded the plaintiff, retroactive to the date the suit is filed.

In subsection (4) of s. 790.33, F.S., as created by the bill, a provision excepting certain zoning
ordinances in the original Carlucci Act has been relocated and other exceptions to the
prohibitions are set forth in the bill. Specifically, the bill does not prohibit:

e Law enforcement agencies from enacting and enforcing firearm-related regulations within
their agencies;

e The entities listed in paragraphs (2)(a)-(i) from regulating or prohibiting employees from
carrying firearms or ammunition during the course of their official duties, except as provided
in's. 790.251, F.S.;"°

e A court or administrative law judge from resolving a case or issuing an order or opinion on
any matter within the court or judge’s jurisdiction;

o The Fish and Wildlife Conservation Commission from regulating the use of firearms or
ammunition as a method of taking wildlife and regulating the shooting ranges managed by
the commission.

The bill provides that it takes effect upon becoming law.
IV.  Constitutional Issues:
A Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.

' Section 790.251, F.S., is entitled “Protection of the ri ght to keep and bear arms in motor vehicles for self-defense and other
lawful purposes; prohibited acts; duty of public and private employers; immunity from liability; enforcement.— (1)

SHORT TITLE.—This section may be cited as the ‘Preservation and Protection of the Right to Keep and Bear Arms in
Motor Vehicles Act of 2008.”” See specifically s. 790.251(4), F.S., for the acts of public or private employers that are
prohibited.
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V.

VL.

VIL.

VIIL.

Fiscal Impact Statement:

A

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

Government officials who violate the prohibitions in the bill face fines and removal from
office. Creating significant penalties on government officials for making policy decisions
or carrying out invalid regulations or ordinances may deter public service.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill )

CS/CS/CS by Rules on April 15,2011:

¢ Eliminates the noncriminal violation and requirement that the state attorney
investigate and prosecute violations of the preemption law.

e Specifically provides that a court may declare an ordinance, rule, or regulation invalid
and issue an injunction against its enforcement.

e Limits the possible civil fine for violations of the preemption law to $5,000 and actual
damages to no more than $100,000.

e Eliminates the provision that allowed for seizure of certain property for payment of
damages, costs, and fees.

CS/CS by Community Affairs on March 21, 2011:

e Clarifies that the field of firearms and ammunition is preempted by the State
Constitution as well as general law.

e Adds storage of firearms/ammunition to the list of categories preempted.

e Clarifies that rules and administrative regulations are preempted.

e Penalizes knowing and willful violation of the state’s preemption of this field
($5,000-$100,000).
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e Requires the state attorney to prosecute these violations and provides that if the state
attorney fails to prosecute these violations they can be held accountable under the
rules of professional conduct.

¢ Prohibits public funds from being used to defend a violation of this section.

Penalizes a knowing violation of this section (immediate termination of employment).

e Provides persons adversely affected by violation of the preemption can sue and
receive costs and damages

e Provides exceptions.

CS by Criminal Justice on February 8, 2011:

o Inserts acknowledgement of the Florida Constitution’s explicit authority in the
regulation of firearms. This is a technical amendment that brings s. 790.33, F.S.,
which became law in 1987, into conformity with current law.

s Deletes a provision in the bill that specified accounts into which fines assessed in a
criminal case would be deposited.

e Clarifies and specifies both the interest rate on money damages, fees and costs, as
well as what property may be seized to secure payment of same.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The 2012 Florida Statutes

Title XLVI Chapter 790 View Entire Chapter
CRIMES WEAPONS AND FIREARMS

790.333 Sport shooting and training range protection; liability; claims, expenses, and fees;
penalties; preemption; construction.—

(1} LEGISLATIVE FINDINGS.—

(a) The Legislature finds that in excess of 400 sport shooting and training ranges exist on public and
private lands throughout this state.

(b) These sport shooting and training ranges are widely used and enjoyed by the residents of this
state and are a necessary component of the guarantees of the Second Amendment to the United States
Constitution and of s. 8, Art. | of the State Constitution.

{c) Many of these ranges are used by state and local law enforcement agencies for training,
practice, and regular mandatory qualification by law enforcement officers; by Fish and Wildlife
Conservation Commission hunter safety instructors who teach adults and youngsters in the safe use and
handling of firearms in preparation for obtaining hunting licenses; by school boards, colleges, and
universities for reserve officer training corps training and activities; by school shooting teams; by
Olympic competitors; and by certified instructors who teach the safe use and handling of firearms in
preparation for applying for licenses to carry concealed firearms for lawful self-protection.

(d) The public policy of the State of Florida is to encourage the safe handling and operation of
firearms and mandates appropriate training in the safe use and handling of firearms for persons licensed
to carry concealed firearms and for persons licensed to hunt in the state. Sport shooting and training
ranges throughout this state provide the location at which this important public purpose is served and at
which the firearms training mandates are fulfilled.

(e) Projectiles are integral to sport shooting and training range activity and to the ownership and
use of firearms.

(f) Over years of operation, projectiles have accumulated in the environment at many ranges.
Whether this projectile accumulation has caused or will cause degradation of the environment or harm
to human health depends on factors that are site-specific. Therefore, sport shooting and training ranges
must be allowed flexibility to apply appropriate environmental management practices at ranges. The
use of environmental management practices can be implemented to avoid or reduce any potential for
adverse environmental impact.

(g) The Department of Environmental Protection, in collaboration with shooting range owners and
operators, sport shooting organizations, law enforcement representatives, and university researchers,
has developed shooting range best management practices in order to minimize any potential for any
adverse environmental impact resulting from the operation of shooting ranges.

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display Statute&Search_Strin... 10/15/2012
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(h) Appropriate environmental management practices, when implemented where applicable, can
minimize or eliminate environmental impacts associated with projectiles. Environmental management
practices to maintain or to improve the condition of ranges is evolving and will continue to evolve.

(i) Unnecessary litigation and unnecessary regulation by governmental agencies of sport shooting and
training ranges impairs the ability of residents of this state to ensure safe handling of firearms and to
enjoy the recreational opportunities ranges provide. The cost of defending these actions is prohibitive
and threatens to bankrupt and destroy the sport shooting and training range industry.

(j) The Department of Environmental Protection does not have nor has it ever had authority to force
permitting requirements of part 1V of chapter 403 on owners and operators of sport shooting and training
ranges.

(k) The elimination of sport shooting ranges will unnecessarily impair the ability of residents of this
state to exercise and practice their constitutional guarantees under the Second Amendment to the
United States Constitution and under s. 8, Art. | of the State Constitution.

(2) LEGISLATIVE INTENT.—The Legislature intends to protect public and private sport shooting or
training range owners, operators, users, employees, agents, contractors, customers, lenders, and
insurers from lawsuits and other legal actions by the state, special purpose districts, or political
subdivisions and to promote maximum flexibility for implementation of environmental management
practices and of the principles of risk-based corrective action pursuant to s. 376.30701. It is also the
intent of the Legislature that legal action against sport shooting and training ranges will only be a last-
resort option and be available only to the department and only after all reasonable efforts to resolve
disputes at shooting ranges, including compliance assistance, negotiations, and alternative dispute
resolution, have been attempted.

(3) DEFINITIONS.—As used in this act:

(a) “Department” means the Department of Environmental Protection.

(b) “Operator” means any person who operates or has operated a sport shooting or training range.

(c) “Owner” means any person who owns or has owned a sport shooting or training range or any
interest therein.

(d) “Projectile” means any object expelled, propelled, discharged, shot, or otherwise released from
a firearm, BB gun, airgun, or similar device, including, but not limited to, gunpowder, ammunition,
lead, shot, skeet, and trap targets and associated chemicals, derivatives, and constituents thereof.

(e) “Environmental management practices” includes but is not limited to Best Management Practices
for Environmental Stewardship of Florida Shooting Ranges as developed by the Department of
Environmental Protection. Such practices include, but are not limited to, control and containment of
projectiles, prevention of the migration of projectiles and their constituents to ground and surface
water, periodic removal and recycling of projectiles, and documentation of actions taken.

(f) “Environment” means the air, water, surface water, sediment, soil, and groundwater and other
natural and manmade resources of this state.

(g) “User” means any person, partner, joint venture, business or social entity, or corporation, or any
group of the foregoing, organized or united for a business, sport, or social purpose.

(h) “Sport shooting and training range” or “range” means any area that has been designed, or
operated for the use of, firearms, rifles, shotguns, pistols, silhouettes, skeet, trap, black powder, BB
guns, airguns, or similar devices, or any other type of sport or training shooting.

(4) DUTIES.—

(a) No later than January 1, 2005, the department shall make a good faith effort to provide copies of
the Best Management Practices for Environmental Stewardship of Florida Shooting Ranges to all owners

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display Statute&Search_Strin... 10/15/2012
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or operators of sport shooting or training ranges. The department shall also provide technical assistance
with implementing environmental management practices, which may include workshops,
demonstrations, or other guidance, if any owner or operator of sport shooting or training ranges requests
such assistance.

(b) No later than January 1, 2006, sport shooting or training range owners, operators, tenants, or
occupants shall implement situation appropriate environmental management practices.

(c) If contamination is suspected or identified by any owner, operator, tenant, or occupant of sport
shooting or training ranges, any owner, operator, tenant, or occupant of sport shooting or training
ranges may request that the department assist with or perform contamination assessment, including,
but not limited to, assistance preparing and presenting a plan to confirm the presence and extent of
contamination.

(d) [If contamination is suspected or identified by a third-party complaint or adjacent property
sampling events, the department shall give 60 days’ notice to the sport shooting or training range
owner, operator, tenant, or occupant of the department’s intent to enter the site for the purpose of
investigating potential sources of contamination. The department may assist with or perform
contamination assessment, including, but not limited to, assistance preparing and presenting a plan to
confirm the presence and extent of contamination.

(e) If the department confirms contamination under paragraph (c) or paragraph (d), principles of risk
-based corrective action pursuant to s. 376.30701 shall be applied to sport shooting or training ranges.
Application of the minimum risk-based corrective action principles shall be the primary responsibility of
the sport shooting range or training range owner or operator for implementation, however, the
department may assist in these efforts. Risk-based corrective action plans used for these cleanups shall
be based upon the presumption that the sport shooting or training range is an industrial use and not a
residential use and will continue to be operated as a sport shooting or training range.

(5) SPORT SHOOTING AND TRAINING RANGE PROTECTION.—

(a) Notwithstanding any other provision of law, any public or private owner, operator, employee,
agent, contractor, customer, lender, insurer, or user of any sport shooting or training range located in
this state shall have immunity from lawsuits and other legal actions from the state and any of its
agencies, special purpose districts, or political subdivisions for any claims of any kind associated with
the use, release, placement, deposition, or accumulation of any projectile in the environment, on or
under that sport shooting or training range, or any other property over which the range has an
easement, leasehold, or other legal right of use, if the sport shooting or training range owner or
operator has made a good faith effort to comply with subsection (4).

(b} Nothing in this act is intended to impair or diminish the private property rights of owners of
property adjoining a sport shooting or training range.

{c} The sport shooting and training range protections provided by this act are supplemental to any
other protections provided by general law.

(6) WITHDRAWALS OF CLAIMS AND RECOVERY OF EXPENSES AND ATTORNEY’S FEES.—

(a) Within 90 days after the effective date of this act becoming law, all claims by the state and any
of its agencies, special purpose districts, or political subdivisions against sport shooting or training
ranges pending in any court of this state or before any administrative agency on January 1, 2004, shall
be withdrawn. The termination of such cases shall have no effect on the defendant’s cause of action for
damages, reasonable attorney’s fees, and costs.

http://www.leg.state.fl.us/Statutes/index.cfm?App _mode=Display Statute&Search Strin... 10/15/2012
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(b) In any action filed in violation of this act after the effective date of this act, the defendant shall
recover all expenses resulting from such action from the governmental body, person, or entity bringing
such unlawful action.

(7) PENALTIES.—Any official, agent, or employee of a county, municipality, town, special purpose
district, or other political subdivision or agent of the state, while he or she was acting in his or her
official capacity and within the scope of his or her employment or office, who intentionally and
maliciously violates the provisions of this section or is party to bringing an action in violation of this
section commits a misdemeanor of the first degree, punishable as provided in ss. 775.082 and 775.083.

(8) PREEMPTION.—Except as expressly provided by general law, the Legislature hereby declares that
it is occupying the whole field of regulation of firearms and ammunition use at sport shooting and
training ranges, including the environmental effects of projectile deposition at sport shooting and
training ranges.

(9) The provisions of this act shall supersede any conflicting provisions of chapter 376 or chapter
403.

(10) CONSTRUCTION.—This act shall be liberally construed to effectuate its remedial and deterrent

purposes.
History.—s. 1, ch. 2004-56.
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(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/CS/CS/SB 1156
SPONSOR: Appropriations Committee, Criminal Justice Committee, Judiciary Committee, Senators
Peaden and Posey
SUBJECT: Sport Shooting & Training Range Environment Liability Protection
DATE: March 18, 2003 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
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2. Herrin Yeatman CP Fav/l amendment
3. Cellon Cannon CJ Fav/CS
4. Kiger Kiger _ NR Fav/5 amendments
5. Herring Coburn AP Fav/CS
6.
. Summary:

CS/CS/CS/SB 1156 amends the law governing weapons and firearms to:

Provide immunity from lawsuits by state and local governments for all shooting and
training ranges (“ranges”) that have made a good faith effort to implement appropriate
environmental management practices and to implement minimum risk-based corrective
action principles when necessary.

List legislative findings in support of the immunity from state claims for sport shooting
and training ranges.

Require all pending administrative or judicial claims subject to this bill to be withdrawn
from the tribunal within 90 days after the bill becomes law; provides for potential
damages against governmental entities.

Create a first degree misdemeanor offense if any official, employee, or other agent of a
public entity willfully and knowingly brings a claim for the placement or accumulation of
projectiles against any owner, operator, or user of a sport shooting and training range in
violation of the provisions of the bill.

Create duties of the Department of Environmental Protection with regard to notifying
ranges of best management practices, providing technical assistance and responding to
complaints of contamination.

Preempt the regulation of firearm and ammunition use at sport shooting and training
ranges.

This bill creates the following section of the Florida Statutes: 790.333.
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Present Situation:

Chapter 790, F.S., governs the use, possession, and sale of weapons and firearms. The law
includes the public policy that it is necessary “to promote firearms safety and to curb and prevent
the use of firearms and other weapons in crime and by incompetent persons without prohibiting
the lawful use in defense of life, home and property . . . including the right to use and own
firearms for target practice and marksmanship on target practice ranges or other lawful places.
Since 1987, state law has pre-empted local regulation of firearms, ammunition, and components.
In 2001, the Legislature specifically prohibited state or local governmental and private suits
premised solely on the lawful manufacture, distribution, or sale of firearms.’

31

Shooting ranges provide a wide array of recreational and training services and products for
private, commercial, law enforcement, and military persons. The actual number of sport shooting
ranges in the state is unknown. In 2002, the Florida Department of Env1ronmental Protection
(DEP) catalogued the addresses of 239 private and public sport shooting ranges® based on a
project with limited funding to promote best management practices.

No statewide regulation of shooting ranges ex1sts although they are subject to local govemment
and federal environmental regulatory standards.® No formal accreditation association exists in
Florida for shooting ranges although efforts are underway to establish an association. The
National Rifle Association often provides assistance to shooting ranges regarding gun safety and
appropriate shooting range standards which are updated periodically to reflect changes in
technology and law. However, shooting ranges are not obligated to comply with them.

Due to the growth in shooting range activities, expansion in facility capacity, the shift in
population from urban to suburban and rural areas, and the impact of certain zoning decisions,
issues such as noise, operational hours, public safety, environmental impact, and health concerns
have become the subject of local government ordinances, civil complaints by surrounding
property owners, administrative actions, and lawsuits. In 2001, the Florida Legislature provided
limited immunity to sport shooting ranges from criminal prosecution or civil suits based on an
underlying charge or claim of noise or noise pollution as long as the sport shooting range was in
compliance with local n01se -control ordinances in effect at the time of construction or initial
operation of the range.” Otherwise, owners and operators of sport shooting and training ranges
are subject to enforcement and lawsuits as other business owners and operators.

The DEP is the environmental regulatory agency for the state of Florida and is charged with
enforcing provisions in chapters 376 and 403, F.S. Additionally, the DEP is delegated authority
by the federal government to enforce a variety of environmental laws, including the state
hazardous waste management program in lieu of the federal program under the Resource

' See 5.790.25,F.S.

2 See s. 790.33, F.S.; chapters 88-183 and 87-23, L.O.F.

? See 5. 790.331, F.S.; ch. 2001-38, L.O.F.

* The proposed CS includes a statement of legislative finding that there are over 400 shooting ranges in the state.

5 Ranges typically fall into a number of categories including those owned or operated directly or for the purpose of law
enforcement, military training, colleges, and vocational schools.

¢ See e.g., the National Firearms Act (1934), Gun Control Act (1968), Firearms Owner’s Protection Act (1986), Brady
Handgun Violence Prevention Act (1993), and the 1994 Omnibus Crime Control Act.

7 See's. 823.16, F.S.
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Conservation and Recovery Act of 1976 (RCRA).8 Florida has adopted a federally approved
state plan for waste management. The RCRA gave the Environmental Protection Agency the
authority to control hazardous waste including the generation, transportation, treatment, storage,
and disposal of hazardous waste. In turn, states could seek approval from the EPA to administer
and enforce a state hazardous waste regulatory program in lieu of the federal program so long as
the state program is equivalent to the federal program. Commensurate federal assistance is
provided. The state or political subdivision can impose requirements more stringent but not less
stringent than the federal requirements.

According to DEP, “ranges can, if not properly managed, pose a threat to public health and the
environment due to contamination of soil, ground water and surface water bodies from the
discharge of lead and arsenic contained in the ammunition.” Mitigation efforts or efforts to
eliminate build-up from contaminants such as lead or arsenic from projectiles exist but ranges are
not required under law to implement these efforts. Research literature and studies by the Centers
for Disease Control and Prevention, the U.S. Department of Health and Human Services, and
others document the history of the toxic effects for human and animal life and the environmental
threats posed by significant concentrations of or exposure to lead and arsenic.'® DEP provided
examples of the deposit amounts that can accumulate over time'": 1) The Geneva Center Range
associated with the Seminole Community College contracted for annual lead reclamation
beginning in December 2000. A lead reclamation contractor removed 15,480 pounds in 2000,
12,800 pounds in 2001, and 8,580 pounds in 2002; 2) In a recent range upgrade, approximately
60 tons of lead had accumulated over a ten-year period and were removed from the Pat Thomas
Law Enforcement Academy; and 3) Approximately 6,060 pounds of bullets were recovered
between August 2002 and May 2003, at the Escambia River Muzzle Loaders, Inc.

In 2001, the department initiated a project to address environmental issues surrounding shooting
ranges. Through a series of project workshops, DEP staff and industry stakeholders focused on
pollution prevention, range best management practices, control (remediation) measures, and
university research regarding lead stabilization. Some of the initiatives instituted or completed
during the two-year project included the publication of a best management practices manual, the
development of a database of public and private sector ranges, funding for lead stabilization
studies, the establishment of environmental stewardship plans, and facilitation of improvements
at law enforcement shooting ranges in coordination with the Pat Thomas Law Enforcement
Academy.

Effect of Proposed Changes:

Section 1 of the bill creates s. 790.33, F.S., to grant all sport shooting ranges and persons
associated with those ranges immunity from legal actions by the state, its agencies, special

8 See 42 U.S.C. ss. 6901 et seq. as amended.

? See Letter to Rep. Kottkamp, dated December 8, 2003, containing cite references to environmental data from ranges
regarding lead and arsenic contamination of soils and consequential off-site surface and ground water contamination
including two reports entitled ‘Environmental Impacts of Lead Pellets at Shooting Ranges and Arsenical Herbicides at Golf
Courses in Florida’, Lena Q. Ma, et al. Report 00-03, June 2000 and May 2002
at<<http://www.floridacenter.org/publications/ma_00-03.pdf >> and
<<http://www.floridacenter.org/publications/ma_0201_shooting_ranges.pdf>>, respectively.

' For example, lead is banned or reduced in a number of products due to concerns with its environmental safety.

"' Information excerpted from documents provided by DEP.
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purpose districts, or political subdivisions. Sport shooting and training ranges are defined broadly
to mean any area that has been designed or operated primarily for the use of firearms, rifles,
shotguns, pistols, silhouettes, skeet, trap, black lpowder, BB guns, airguns, or similar devices, or
for any other type of sport or training shooting. 2

The bill states that the Legislature intends:

e To protect range owners and various affiliated persons from legal actions by state and
local governments.

e To promote "maximum flexibility to implement environmental management practices
and risk-based corrective action."

e To limit legal action by the Department of Environmental Protection against ranges as a
last resort after all other reasonable resolution efforts have failed.

Specifically, the bill provides immunity from legal action for any sport shooting and training
range, including an owner, operator, employee, agent, contractor, customer, lender, insurer, or
user, by the state, its agencies, special districts, or political subdivisions which is “associated
with the use, release, placement, deposition, or accumulation of any projectile in the environment
on or under that sport shooting or training range or any other property over which the range has
an easement, leasehold, or legal right of use, if the sport shooting or training range owner or
operator has made a good faith effort” to implement appropriate environmental management
practices.

The term “environment” is defined so that the immunity would apply to any projectile that would
affect the “air, water, surface water, sediment, soil, groundwater, and other natural and manmade
resources of the state” of the sport shooting range or property over which the range has a legal
right of use.

The term "environmental management practices" is defined to include controlling and containing
of projectiles, preventing projectile components from migrating into soil and surface water,
removing and recycling projectiles, and documenting the practices used.

The bill states that nothing in it is intended to "impair or diminish" the private property rights of
persons who own property adjacent to shooting ranges.

Any claim that was brought by the state, its agencies, special districts, or political subdivisions,
pending before a judicial or administrative tribunal as of January 1, 2004, against a sport
shooting or training range, must be withdrawn within 90 days after the bill becomes law. The
bill gives defendant in such cases a civil cause of action for damages, reasonable attorney's fees
and costs.

The bill provides that for any action filed in violation of the act after it is effective the defendant
shall recover expenses from the governmental entity bringing the action. Additionally, any

2 Section 823.16, F.S., (relating to immunity from nuisance or noise pollution suits) defines sport shooting range or range “as
an area designed and operated for the use of rifles, shotguns, pistols, silhouettes, skeet, trap, black powder, or any other
similar type of sport shooting.”
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official, employee, or other agent of a public entity who, while acting within the scope of his or
her employment, willfully and knowingly brings, or is a party to bringing an action under this
created section, commits a first degree misdemeanor felony. The term “action” is not defined but
presumably encompasses administrative, criminal, or civil action.

The bill requires that the Department of Environmental Protection must use its best effort to
provide copies of the Best Management Practices for Environmental Stewardship of Florida
Shooting Ranges to every owner and operator of a sport shooting or training range in Florida by
January 1, 2005. The department is further obligated, at the request of sport shooting or training
ranges, to provide technical assistance in the form of workshops, demonstrations, or other
guidance.

By January 1, 2006, sport shooting and training ranges must implement environmental
management practices that are appropriate to their situation.

If contamination at a range is suspected or identified by a third party or through sampling on
adjacent property, the department may enter the range to investigate potential contamination.
The department must give 60 days prior notice to the range. If contamination is identified by the
department, principles of risk-based corrective action pursuant to existing law must be applied.
The range will be primarily responsible for such principles. The department may assist in the
range's efforts.

Corrective action plans must assume the range is an industrial, not a residential use, and that it
will continue to be used as it presently is.

With regard to the identification of ranges within the state, the Legislative Findings in the bill
state that there are “more than 400.” As previously noted in the Present Situation section of this
analysis, the department documented the addresses of only 239 private and public ranges in
2002.

The bill states that the protections provided for shooting ranges are "supplemental” to any other
protections provided in law.

The following legislative findings are listed as a basis for granting the limited immunity:

¢ Over 400 public and private ranges exist in the state.

o (Citizens use and enjoy ranges.

e Ranges are a necessary component of the guarantee of the right to bear arms under the
Florida Constitution and U.S. Constitution.

e Ranges are used in training, practice, and qualification by law enforcement; in teaching
safe use and handling of firearms to those seeking hunting licenses or licenses to carry
concealed firearms; by collegiate and Olympic shooting teams; and by ROTC programs.

e Projectiles are integral to range operations.

e  Whether projectiles degrade the environment is site specific.

e A set of best management practices for shooting ranges has been developed by the
department, the shooting ranges, and others.
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Iv.

e Management practices, which are continually evolving, can minimize or eliminate the
environmental impact of projectiles.

e Unnecessary litigation and regulation by government impairs the ability of citizens to use
sport shooting and training ranges.

e The cost of defending unnecessary government litigation threatens the future of sport
shooting and training ranges.

e Elimination of ranges would unnecessarily impair citizens' constitutional right to keep
and bear arms.

The Legislature also finds that the Department of Environmental Protection does not have, and
has never had, authority to apply the permitting requirements of Part IV of Chapter 403, Florida
Statutes, related to resource recovery and management, to the owners and operators of sport
shooting and training ranges.

The bill states that the Legislature preempts the entire ficld of regulating firearm and ammunition
use at sport shooting and training ranges, including the environmental effects of projectile
deposition.

The bill specifically provides that it supercedes any provisions contained in Chapter 376, Florida
Statutes, related to pollutant discharge prevention and removal, and in Chapter 403, Florida
Statutes, related to environmental control, including pollution control, electrical power plant and
transmission line siting, interstate environmental control compact, resource recovery and
management, environmental regulation, water supply, water treatment plants, natural gas
transmission pipeline siting, and expedited permitting.

The bill also provides that the law must be liberally construed to give effect to its remedial and
deterrent purposes.

Section 2 of the bill provides that the act is effective upon becoming a law.
Constitutional Issues:
A Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

Right to Bear Arms: The bill includes statements of legislative findings that say that
ranges are a necessary component to the exercise of the right to bear arms under the
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Florida Constitution and U.S. Constitution. There is no case law construing these
statements. Although the right to bear arms is protected under the U.S. Constitution and
the Florida Constitution'?, it is not an absolute right for which the Florida Supreme Court
has held that the right may be legislatively constrained to promote the health, morals,
safety and general welfare of the people. See Rinzler v. Carson, 262 So.2d 661 (Fla.
1972). Moreover, despite the U.S. Supreme Court’s ruling in U.S. v. Miller, 307 U.S.
174, 178 (1939) which held that the purpose of the Second Amendment was to assure the
continuation and render possible the effectiveness of a state militia, the right to bear arms
is still the subject of continuing debate and conflicting lower court rulings as to whether
the constitutional provisions were intended to recognize a broad, individual right to keep
and bear arms or a collective right to bear arms as it relates to the maintenance of a
militia.

Natural resources and scenic beauty: In 1998, voters enacted s. 7 of Article II of the
Florida Constitution to include the stated public policy to “conserve and protect the
natural resources and scenic beauty” and to provide adequately in state law “for the
abatement of air and water pollution and of excessive and unnecessary noise and for the
conservation and protection of natural resources.” Although the constitutional provisions
are not self-executing, a number of state laws and agency regulations implement this
provision and may be enforced by the Department of Environmental Protection,
Department of Health, and other state agencies depending on the underlying state law or
administrative regulation. An attempt by a local, special district or state official,
employee, or agent to enforce any such law may subject him or her to a first degree
misdemeanor charge if the civil, criminal, or administrative claim were to be filed against
a shooting range and the claim were construed as being in violation of the Act. Moreover,
the official, agent or employee is also subject to damages, attorney’s fees, and costs if the
person is injured due to the claim.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

All owners, operators and other associates of sport shooting and training ranges immune
to legal actions by the state, its agencies, special purpose districts, and political
subdivisions may reduce the costs of doing business. Those ranges for which compliance
with environmental laws, including reclamation measures to clean up contamination and
pollution, is cost-prohibitive may otherwise avert bankruptcy or closure, if they comply

13 The Second Amendment of the U.S. Constitution (1791) provides that “[a] well-regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” Florida has a similar
constitutional provision which states that “[t]he right of the people to keep and bear arms in defense of themselves and of the
lawful authority of the state shall not be infringed, except that the manner of bearing arms may be regulated by law.” See s. 8,
Art. 1, Fla Const.
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with the environmental management practices and minimum risk-based corrective action
principles required in the bill.

The immunity from lawsuits by the state, its agencies, special purpose districts, and
political subdivisions, for range owners and operators may negatively impact individuals
and property owners, including agricultural landowners who have environmental, health
or economic injuries resulting from lead or arsenic from projectiles placed or
accumulating in the air, water, or soil of their property. Although this bill does not
prohibit an action by a private party, it may make such a suit more difficult due to the
absence of an underlying state action.

C. Government Sector Impact:

Other than administrative or civil actions taken by DEP, it is unknown how many civil
suits or criminal charges are currently pending against private sport shooting ranges
arising from claims of contaminants from the projectiles or the projectiles themselves
from these facilities. The DEP reports it has one environmental regulatory case pending
in circuit court against the Skyway Trap & Skeet Club located in St. Petersburg, Florida.
To date, DEP has identified 26 other ranges with contaminant levels in excess of state
standards which have either completed clean-up or are in various stages of clean-up.
These ranges were prompted to initiate clean-up either through the voluntary action of the
site owner, through administrative complaints or regulatory inspections, or through
permit processes and coordination with the federal Department of Defense.'* DEP does
not know if or how many local governments or special districts may be seeking
environmental regulatory enforcement or litigation against a range.

Under the bill, any viable claim associated with the placement or accumulation of lead or
arsenic from shooting range projectiles would have to be pursued under federal law. It is
unknown how this bill may affect state and local entities who are authorized or delegated
authority by federal law to enforce federal environmental laws through the establishment
of similar state programs in conjunction with federal programs or through collaborative
efforts with federal agencies such as the Environmental Protection Agency, the Forest
Service or Fish & Wildlife Service of the Department of the Interior, or the Department
of Defense. It is also unknown how this bill may affect any federal funding or state
matching dollars contingent upon state or local enforcement of environmental laws or the
establishment and enforcement of state environmental regulatory programs.

The preemption of the entire field of regulating firearm and ammunition use at sport
shooting and training ranges, including the environmental effects of projectile deposition,
by the state could affect the approval of Florida’s hazardous waste program under the
federal Resource Conservation and Recovery Act of 1976 (relating to hazard and solid
waste management).

Sovereign Immunity and Course and Scope of Employment: Article X, s. 13 of the State
Constitution, provides that sovereign immunity may be waived through an enactment of

' See 12/22/03 DEP draft chart entitled: “Summary of Shooting Range Cleanups in Florida.”
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VL.

VII.

general law. The Legislature, in s. 768.28, F.S., has expressly waived sovereign immunity
in tort actions for claims against its agencies and subdivisions resulting from the
negligent or wrongful act or omission of an employee acting within the scope of
employment, but established limits on the amount of liability. Section 768.28(5), F.S.,
provides that a claim or judgment by any one person may not exceed $100,000, and may
not exceed $200,000 paid by the state or its agencies or subdivisions for claims arising
out of the same incident or occurrence.

Under the provisions of this bill, local, special district, or state public officials, agents,
and employees are at risk for civil damages. Additionally, if a local, special district, or
state official or employee fails to withdraw within the prescribed 30 days a pending civil,
criminal, or administrative claim that falls within the parameters of this bill, such person
risks damages, attorney’s fees, and costs. These persons also risk criminal prosecution for
a first degree misdemeanor if, while acting in their official capacity and within their
scope of employment, they file a suit or are named as a party to a suit against a range
otherwise immune under this bill.

Pursuant to s. 768.28(9)(a), F.S., an officer, employee, or agent of the state may not be
held personally liable in tort or named as a party defendant for any injury that results
from an act, event, or omission of action in the scope of her or his employment function
unless the officer, employee, or agent acted in bad faith or with malicious purpose or
exhibits wanton and willful disregard of human rights, safety, or property.

Technical Deficiencies:
None.
Related Issues:

The Department of Health’s County Health Departments are responsible for identifying the
source of lead resulting in a lead-poisoned child. The department reports that "[iJndoor shooting
ranges are known to be a source of lead poisoning for children of employees, and possibly
customers, of shooting ranges. Employees and customers of shooting ranges have also been
poisoned with lead from shooting ranges. There are also data that show lead contamination in
soil greater than 400 parts per million can result in lead poisoning of some children.
Contamination of the soil at an outdoor range that was later used for residential uses would
represent a risk of lead poisoning to children living on that land."

The DEP reports that "[e]nvironmental data from many ranges indicates significant lead and
arsenic contamination of soils (so much so that many of these soils fail the federal hazardous
waste leaching test for a hazardous waste), ground water contamination, and, in some cases, off-
site surface water contamination."

The National Rifle Association and Unified Sportsmen of Florida report that in DEP's lawsuit
against the skyway Trap and Skeet Club, which has been in existence for almost 60 years, DEP
"[a]ttempts to classify projectiles shot from firearms as 'solid waste' under Florida's
environmental laws . . . [t]wists and misapplies the law in an attempt to classify the shooting
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range 'a solid waste facility,’ a 'solid waste disposal facility,' and a 'landfill' . . . [a]ttempts to
classify a shooting range owner as the "operator of a landfill" who is therefore liable for the
improper operation [of] a landfill . . . [alleges] that the shooting range is a landfill and is being
operated unlawfully without a landfill permit issued by DEP."

VIN. Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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I Summary:

This Committee Substitute for CS/SB 1156 (CS) amends the law governing weapons and
firearms as follows:

Provides limited immunity for all shooting and training ranges (“ranges”) identified to the
Department of Environmental Protection by September 30, 2005, from any
administrative, criminal, and civil claims brought by the state, a special district, or
political subdivision and arising from the placement or accumulation of projectiles on the
range or other property over which the range has the legal right to use.

Enumerates legislative findings in support of the immunity from state claims for sport
shooting and training ranges.

Requires all pending administrative or judicial claims subject to this CS to be withdrawn
from the tribunal within 30 days after the CS becomes law; prohibits any governmental
entity from benefiting financially from such action; provides for the governmental entity
to pay attorney’s fees and costs of litigation and resulting damages.

Creates a civil cause of action for damages, attorney’s fees, and costs for any person
injured as a result of a claim filed in violation of this law.

Creates a first degree misdemeanor offense if any official, employee, or other agent of a
public entity willfully and knowingly brings a claim for the placement or accumulation of
projectiles against any owner, operator, or user of a sport shooting and training range in
violation of the provisions of the CS.

Creates certain duties within the Department of Environmental Protection with regard to
contamination assessment and cleanup of ranges.

Creates a duty to use risk-based corrective action, using the most fiscally responsible
approach in the cleanup process.
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e Creates a method by which the department may seek judicial intervention for the purpose
of fulfilling its duties under limited circumstances.

e Requires the department to notify ranges when the Act passes and to establish a range
identification process.

e Ranges identified to the department by September 30, 2005, may not be required to pay
for the cost of the initial cleanup.

e The CS restricts governmental entities other than the state from initiating any activity
related to environmental issues, except under certain restricted circumstances.

e The CS provides that funds from the Water Quality Assurance Trust Fund may be used
for expenses associated with this Act.

e Provides that the Legislature will pre-empt the regulation of the environmental effects of
projectile deposition and accumulation at sport shooting and training ranges.

This CS creates the following section of the Florida Statutes: 790.333.
Present Situation:

Chapter 790, F.S., governs the use, possession, and sale of weapons and firearms. The law
includes the public policy that it is necessary “to promote firearms safety and to curb and prevent
the use of firearms and other weapons in crime and by incompetent persons without prohibiting
the lawful use in defense of life, home and property . . . including the right to use and own
firearms for target practice and marksmanship on target practice ranges or other lawful places.”‘
Since 1987, state law has pre-empted local regulation of firearms, ammunition, and components.
2 1n 2001, the Legislature specifically prohibited state or local governmental and private suits
premised solely on the lawful manufacture, distribution, or sale of firearms.>

Shooting ranges provide a wide array of recreational and training services and products for
private, commercial, law enforcement, and military persons. The actual number of sport shooting
ranges in the state is unknown. In 2002, the Florida Department of Environmental Protection
(DEP) catalogued the addresses of 239 private and public sport shooting ranges”’ based on a
limited funded project to promote best management practices.

No statewide regulation of shooting ranges exists although they are subject to local government
and federal environmental regulatory standards.® No formal accreditation association exists in
Florida for shooting ranges although efforts are underway to establish an association. The
National Rifle Association often provides assistance to shooting ranges regarding gun safety and
appropriate shooting range standards which are updated periodically to reflect changes in
technology and law. However, shooting ranges are not obligated to comply with them.

! See s.790.25, F.S.
2 See s. 790.33, F.S.; chapters 88-183 and 87-23, L.O.F.
3 See s. 790.331, F.S.; ch. 2001-38, L.O.F.

* The proposed CS includes a statement of legislative finding that there are over 400 shooting ranges in the state.

® Ranges typically fall into a number of categories including those owned or operated directly or for the purpose of law
enforcement, military training, colleges, and vocational schools.

® See e.g., the National Firearms Act (1934), Gun Control Act (1968), Firearms Owner’s Protection Act (1986), Brady
Handgun Violence Prevention Act (1993), and the 1994 Omnibus Crime Control Act.
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Due to the growth in shooting range activities, expansion in facility capacity, the shift in
population from urban to suburban and rural areas, and the impact of certain zoning decisions,
issues such as noise, operational hours, public safety, environmental impact, and health concerns
have become the subject of local government ordinances, civil complaints by surrounding
property owners, administrative actions, and lawsuits. In 2001, the Florida Legislature provided
limited immunity to sport shooting ranges from criminal prosecution or civil suits based on an
underlying charge or claim of noise or noise pollution as long as the sport shooting range was in
compliance with local noise-control ordinances in effect at the time of construction or initial
operation of the range.” Otherwise, owners and operators of sport shooting and training ranges
are subject to enforcement and lawsuits as other business owners and operators.

The DEP is the environmental regulatory agency for the state of Florida and is charged with
enforcing provisions in chapters 376 and 403, F.S. Additionally, the DEP is delegated authority
by the federal government to enforce a variety of environmental laws, including the state
hazardous waste management program in lieu of the federal program under the Resource
Conservation and Recovery Act of 1976 (RCRA).8 Florida has adopted a federally approved
state plan for waste management. The RCRA gave the Environmental Protection Agency the
authority to control hazardous waste including the generation, transportation, treatment, storage,
and disposal of hazardous waste. In turn, states could seek approval from the EPA to administer
and enforce a state hazardous waste regulatory program in lieu of the federal program so long as
the state program is equivalent to the federal program. Commensurate federal assistance is
provided. The state or political subdivision can impose requirements more stringent but not less
stringent than the federal requirements.

According to DEP, “ranges can, if not properly managed, pose a threat to public health and the
environment due to contamination of soil, ground water and surface water bodies from the
discharge of lead and arsenic contained in the ammunition.” Mitigation efforts or efforts to
eliminate build-up from contaminants such as lead or arsenic from projectiles exist but ranges are
not required under law to implement these efforts. Research literature and studies by the Centers
for Disease Control and Prevention, the U.S. Department of Health and Human Services, and
others document the history of the toxic effects for human and animal life and the environmental
threats posed by significant concentrations of or exposure to lead and arsenic.'® DEP provided
examples of the deposit amounts that can accumulate over time'': 1) The Geneva Center Range
associated with the Seminole Community College contracts for annual lead reclamation
beginning in December 2000. A lead reclamation contractor removed 15,480 pounds in 2000,
12,800 pounds in 2001, and 8,580 pounds in 2002; 2) In a recent range upgrade, approximately
60 tons of lead had accumulated over a ten-year period and were removed from the Pat Thomas

7 See s. 823.16, F.S.

8 See 42 U.S.C. ss. 6901 et seq. as amended.

® See Letter to Rep. Kottkamp, dated December 8, 2003, containing cite references to environmental data from ranges
regarding lead and arsenic contamination of soils and consequential off-site surface and ground water contamination
including two reports entitled *Environmental Impacts of Lead Pellets at Shooting Ranges and Arsenical Herbicides at Golf
Courses in Florida', Lena Q. Ma, et al. Report 00-03, June 2000 and May 2002

at<<http://www floridacenter.org/publications/ma_00-03.pdf >> and

<<http://www floridacenter.org/publications/ma_0201_shooting_ranges.pdf>>, respectively.

' For example, lead is banned or reduced in a number of products over concerns with its environmental safety.

' Information excerpted from documents provided by DEP.
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Law Enforcement Academy; and 3) Approximately 6,060 pounds of bullets were recovered
between August 2002, and May 2003, at the Escambia River Muzzle Loaders, Inc.

In 2001, the department initiated a project to address environmental issues surrounding shooting
ranges. Through a series of project workshops, DEP staff and industry stakeholders focused on
pollution prevention, range best management practices, control (remediation) measures, and
university research regarding lead stabilization. Some of the initiatives instituted or completed
during the two-year project included the publication of a best management practices manual, the
development of a database of public and private sector ranges, funding for lead stabilization
studies, the establishment of environmental stewardship plans, and facilitation of improvements
at law enforcement shooting ranges in coordination with the Pat Thomas Law Enforcement
Academy.

Effect of Proposed Changes:

Section 1 of the CS creates s. 790.33, F.S., to protect all sport shooting ranges and persons
associated with those ranges from certain environmental liability to the state, a special district, or
political subdivision. Sport shooting and training ranges are defined broadly to mean any area
that has been designed or operated primarily for the use of firearms, rifles, shotguns, pistols,
silhouettes, skeet, trap, black powder, BB guns, airguns, or similar devices, or for any other type
of sport or training shooting.'

Specifically, the CS provides limited liability for any sport shooting and training range identified
to the Department of Environmental Regulation by September 30, 2005, including an owner,
operator, or user, from any administrative regulation or criminal or civil liability to the state, a
special district, or political subdivision which is “associated with the intentional or unintentional
placement or accumulation of projectiles in the environment on or under the range and any other
property over which the range has a leasehold, easement, or legal right to use.” The term
“environment” is defined such that the immunity would apply to any projectile that would affect
the “air, water, surface water, sediment, soil, groundwater, and other natural and manmade
resources of the state” of the sport shooting range or property over which the range has a legal
right to use.

Any claim that was brought by the state, a special district, or a political subdivision, pending
before a judicial or administrative tribunal as of January 1, 2004, against a sport shooting range,
owner, or user, must be withdrawn within 30 days after the CS becomes law. Failure to withdraw
the claim may be penalized under the provisions of the CS, resulting in a criminal misdemeanor
charge, as set forth in subsection (6) of the newly—created statute. Additionally, any official,
employee, or other agent of a public entity who, while acting within the scope of his or her
employment, willfully and knowingly brings, or is a party to bringing an action under this
created section, commits a first degree misdemeanor felony. The term “action” is not defined but
presumably encompasses administrative, criminal, or civil action.

2 Section 823.16, F.S., (relating to immunity from nuisance or noise pollution suits) defines sport shooting range or range “as
an area designed and operated for the use of rifles, shotguns, pistols, silhouettes, skeet, trap, black powder, or any other
similar type of sport shooting.”
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The CS provides that no state agency, or other political subdivision may benefit financially or
otherwise from a pending action in which a judgment, legal action, or other recourse has been
entered in its favor. The state agency or other political subdivision is required by the CS to pay
all costs of litigation, reasonable attorney fees, paralegal fees, and damages in any action that is
prohibited by this CS.

Any private or public owner, operator, employee, agent, contractor, customer, or user of a range
injured by a claim filed in violation of the section gives the injured person a civil cause of action
for damages, reasonable attorney fees, and costs. The CS does not state the nature of the injury
that is necessary to trigger recovery.

The CS requires certain duties be fulfilled by the Department of Environmental Protection and
provides a method by which those duties may be accomplished. These duties and methods are as
follows:

e Develop a plan and procedures for review, contamination assessment, and cleanup of
ranges if there is credible reason to believe the projectile accumulation poses an
immediate threat to the environment or human health.

e Provide 60 days notice of the intent to enter the range to conduct an assessment to the
range owner or other associated party as listed in the CS.

e Apply principles of risk-based corrective action pursuant to existing law.

e Site cleanup may be conducted by the department if:

o the department has proven by competent substantial evidence that the effect of
accumulated projectiles is violative of laws or rules and is causing an
unreasonable risk of injury or death to humans or the environment,
the evidence has been presented to the range owner or other listed party,
permission has been sought for entrance to the range, with 120 days’ notice,
permission has been granted, and
funding is available to clean up the range, without delay, using the most fiscally
responsible approach.

e Ifthe department has complied with certain conditions listed above and been denied
access to the range for cleanup, it may seek judicial intervention:

o the range owner or other listed party may rebut the department’s claims,

o the prevailing party may recover related costs and fees from the other party.

0O 00O

The CS requires the Department of Environmental Protection to notify ranges known to it of the
passage of this act, and any rights and obligations of the owners and operators resulting from its
passage.

With regard to the identification of ranges within the state, the Legislative Findings in the CS
state that there are “more than 400.” As previously noted in the Present Situation section of this
analysis, the department documented the addresses of only 239 private and public ranges in
2002.

The CS requires the department to develop the necessary guidelines and establish a range
identification process no later than October 1, 2004. The department must make a reasonable
effort to notify the public of the identification requirements, including providing legal notice
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pursuant to ch. 50, F.S. The department shall bear the associated costs. Further, the department
shall develop an education program to assist identified ranges and promote the use of best
management practices to limit environmental impact.

The owner of a range must identify themselves to the department, providing a minimum the
name and legal address of the owner and address and legal description of the range. For ranges in
existence on or before October 1, 2004, this must occur by September 30, 2005. Ranges
established after October 1, 2004, must identify themselves within one year of establishment.

By requiring the range owners to identify their ranges, the department can effectively determine
which ranges in the state will be provided a state-funded initial cleanup. The CS requires the
state to bear the cost of the contamination assessment and initial cleanup of ranges identified to
the department by September 30, 2005. The limited liability granted by the CS to ranges
identified to the department by September 30, 2004, ends after the initial cleanup of those ranges.
Subsequent cleanups at those ranges will be borne by the owner or other listed party. New
ranges, or those that do not comply with the identification requirements, will bear the costs of
any cleanups.

The effect of the provisions explained above should be that the department is made aware of the
number of ranges that may require a state-funded cleanup, the process for assessment and
cleanup is provided, and the ranges that come into existence after the September 30, 2003, date
will not be cleaned up at state expense, because they should be educated as to how to avoid
environmental contamination, and are on notice that the range must bear the cost of any cleanup
that is shown to be necessary.

The CS clarifies that no governmental entity other than the department may initiate or conduct
investigations, cleanups, or other activities related to environmental issues unless under the
supervision of the department.

The CS provides that funds from the Water Quality Assurance Trust Fund may be used for
expenses associated with the CS.

A subsection of the CS states: “This section does not relieve the state of its duty to absorb the
costs of environmental cleanups of sport shooting or training ranges under other circumstances.”
It appears that the effect of this provision is to clarify that if a range is in violation of
environmental rules or laws where contaminants other than accumulated lead projectiles are the
source, existing duties apply.

The following legislative findings are listed as a basis for granting the limited immunity:

Over 400 public and private ranges exist in the state.

o Citizens use and enjoy ranges.
Ranges are a necessary component of the guarantee of the right to bear arms under the
Florida Constitution and U.S. Constitution.

e Ranges are used in training, practice, and qualification by law enforcement; in teaching
safe use and handling of firearms to those seeking hunting licenses or licenses to carry
concealed firearms; by collegiate and Olympic shooting teams; and by ROTC programs.
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e Projectiles are integral to range operations.

e Environmental litigation by state and local agencies is cost-prohibitive to defend and
threatens the viability of the shooting range industry which would affect a citizen’s
constitutional right to keep and bear arms.

There is Legislative Intent language in the CS that states that the Legislature intends to protect
and immunize range owners and other listed parties from environmental liability and to prevent
actions by governmental entities which “threaten to destroy or bankrupt” them.

The CS states that the Legislature pre-empts the entire field of regulating the environmental
effects of projectile deposition at sport shooting and training ranges. This pre-emption could
affect the approval of Florida’s hazardous waste program under the federal Resource
Conservation and Recovery Act of 1976 (relating to hazard and solid waste management). The
pre-emption as stated may also implicitly designate the Legislature as the enforcement entity for
the regulation of environmental laws.

The CS also provides that the law must be liberally construed to give effect to its remedial and
deterrent purposes.

Section 2 of the CS provides that the act is effective upon becoming a law.
Constitutional Issues:
A Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

Right to Bear Arms: The CS includes statements of legislative findings that say that
ranges are a necessary component to the exercise of the right to bear arms under the
Florida Constitution and U.S. Constitution. There is no case law construing these
statements. Although the right to bear arms is protected under the U.S. Constitution and
the Florida Constitution'?, it is not an absolute right for which the Florida Supreme Court
has held that the right may be legislatively constrained to promote the health, morals,

'3 The Second Amendment of the U.S. Constitution (1791) provides that “[a) well-regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” Florida has a similar
constitutional provision which states that “[t]he right of the people to keep and bear arms in defense of themselves and of the
lawful authority of the state shall not be infringed, except that the manner of bearing arms may be regulated by law.” See s. 8,
Art. I, Fla Const.
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safety and general welfare of the people. See Rinzler v. Carson, 262 So.2d 661 (Fla.
1972). Moreover, despite the U.S. Supreme Court’s ruling in U.S. v. Miller, 307 U.S.
174, 178 (1939) which held that the purpose of the Second Amendment was to assure the
continuation and render possible the effectiveness of a state militia, the right to bear arms
is still the subject of continuing debate and conflicting lower court rulings as to whether
the constitutional provisions were intended to recognize a broad, individual right to keep
and bear arms or a collective right to bear arms as it relates to the maintenance of a
militia.

Natural resources and scenic beauty: In 1998, voters enacted s. 7 of Article 11 of the Florida
Constitution to include the stated public policy to “conserve and protect the natural resources and
scenic beauty” and to provide adequately in state law “for the abatement of air and water
pollution and of excessive and unnecessary noise and for the conservation and protection of
natural resources.” Although the constitutional provisions are not self-executing, a number of
state laws and agency regulations implement this provision and may be enforced by the
Department of Environmental Protection, Department of Health, and other state agencies
depending on the underlying state law or administrative regulation. An attempt by a local, special
district or state official, employee, or agent to enforce any such law may subject him or her to a
first degree misdemeanor charge if the civil, criminal, or administrative claim were to be filed
against a shooting range and the claim were construed as being in violation of the Act. Moreover,
the official, agent or employee is also subject to damages, attorney’s fees, and costs if the person
is injured due to the claim.

V.  Economic Impact and Fiscal Note:
A Tax/Fee Issues:
None.
B. Private Sector Impact:

All owners, operators and other associates of sport shooting and training ranges
immunized from liability may significantly reduce the costs of doing business. Those
ranges for which compliance with environmental laws, including reclamation measures to
clean up contamination and pollution, is cost-prohibitive may otherwise avert bankruptcy
or closure, if they comply with the identification process set forth in the CS, as they will
be entitled to a state-funded cleanup.

The limitation on environmental liability for range owners may negatively impact
individuals and property owners, including agricultural landowners who have
environmental, health or economic injuries resulting from lead or arsenic from projectiles
placed or accumulating in the air, water, or soil of their property. Although this CS does
not prohibit an action by a private party, it may make such a suit more difficult due to the
absence of an underlying state action.
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C.

Government Sector Impact:

Other than administrative or civil actions taken by DEP, it is unknown how many civil
suits or criminal charges are currently pending against private sport shooting ranges
arising from claims of contaminants from the projectiles or the projectiles themselves
from these facilities. The DEP reports it has one environmental regulatory case pending
in circuit court against the Skyway Trap & Skeet Club located in St. Petersburg, Florida.
To date, DEP has identified 26 other ranges with contaminant levels in excess of state
standards which have either completed clean-up or are in various stages of clean-up.
These ranges were prompted to initiate clean-up either through the voluntary action of the
site owner, through administrative complaints or regulatory inspections, or through
permit processes and coordination with the federal Department of Defense.'* DEP does
not know if or how many local governments or special districts may be seeking
environmental regulatory enforcement or litigation against a range.

Under the CS, any viable claim associated with the placement or accumulation of lead or
arsenic from shooting range projectiles would have to be pursued under federal law. It is
unknown how this CS may affect state and local entities who are authorized or delegated
authority by federal law to enforce federal environmental laws through the establishment
of similar state programs in conjunction with federal programs or through collaborative
efforts with federal agencies such as the Environmental Protection Agency, the Forest
Service or Fish & Wildlife Service of the Department of the Interior, or the Department
of Defense. It is also unknown how this CS may affect any federal funding or state
matching dollars contingent upon state or local enforcement of environmental laws or the
establishment and enforcement of state environmental regulatory programs.

No fiscal impact figures are available yet from the Criminal Justice Estimating
Conference.

No information is available yet from the law enforcement community regarding any
difficulties resulting from the closures of shooting and training ranges or the
nonavailability of shooting ranges for practice and training resulting from environmental
civil or criminal litigation.

Sovereign Immunity and Course and Scope of Employment: Article X, s. 13 of the State
Constitution, provides that sovereign immunity may be waived through an enactment of
general law. The Legislature, in s. 768.28, F.S., has expressly waived sovereign immunity
in tort actions for claims against its agencies and subdivisions resulting from the
negligent or wrongful act or omission of an employee acting within the scope of
employment, but established limits on the amount of liability. Section 768.28(5), F.S.,
provides that a claim or judgment by any one person may not exceed $100,000, and may
not exceed $200,000 paid by the state or its agencies or subdivisions for claims arising
out of the same incident or occurrence.

4 See 12/22/03 DEP draft chart entitled: “Summary of Shooting Range Cleanups in Florida.”
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VL.

VILI.

VI,

Under the provisions of this CS, local, special district, or state public officials, agents,
and employees are at risk for civil damages. Additionally, if a local, special district, or
state official or employee fails to withdraw within the prescribed 30 days a pending civil,
criminal, or administrative claim that falls within the parameters of this CS, such person
risks damages, attorney’s fees, and costs. These persons also risk criminal prosecution for
a first degree misdemeanor if, while acting in their official capacity and within their
scope of employment, they file a suit or are named as a party to a suit against a range
otherwise immune under this CS.

Pursuant to s. 768.28(9)(a), F.S., an officer, employee, or agent of the state may not be
held personally liable in tort or named as a party defendant for any injury that results
from an act, event, or omission of action in the scope of her or his employment function
unless the officer, employee, or agent acted in bad faith or with malicious purpose or
exhibits wanton and willful disregard of human rights, safety, or property.

Technical Deficiencies:
None.

Related Issues:

None.

Amendments:

On March 2, 2004, the Committee on Natural Resources adopted five amendments. These
amendments were as follows:

Amendment 1: Directs the department to establish risk-based cleanup standards on the
presumption that the site would remain a gun range.

Amendment 2: Creates rule making authority for the department to adopt a cleanup schedule
that is based on risk to human and health and the environment.

Amendment 3: Directs the department to deposit any funds received as a result of cleanup
activities into the Shooting Range Cleanup Trust Fund.

Amendment 4: Creates a $20 fee for the renewal or issuance of Class G firearms licenses and a
$50 fee for the renewal and issuance of Class K firearms licenses. The fees are to be deposited
into the Shooting Range Cleanup Trust Fund.

Amendment 5: Creates a $5 annual fee for concealed weapons permits.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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. Summary:

This Committee Substitute (CS) amends the law governing weapons and firearms as follows:

Provides immunity for all shooting and training ranges (“ranges”) from any
administrative, criminal, and civil claims brought by the state, a special district, or
political subdivision and arising from the placement or accumulation of projectiles on the
range or other property over which the range has the legal right to use.

Enumerates legislative findings in support of the immunity from state claims for sport
shooting and training ranges.

Requires all pending administrative or judicial claims subject to this CS to be withdrawn
from the tribunal within 30 days after the CS becomes law.

Creates a civil cause of action for treble damages, attorney’s fees and costs for any person
injured as a result of a claim filed in violation of this law.

Creates a third-degree felony offense if any official, employee or other agent of a public
entity willfully and knowingly participates directly or indirectly in bringing a claim for
the placement or accumulation of projectiles against any owner, operator or user of a
sport shooting and training range.

Provides that the Legislature will pre-empt the regulation of the environmental effects of
projectile deposition and accumulation at sport shooting and training ranges.

This CS creates the following section of the Florida Statutes: 790.333.

If. Present Situation:

Chapter 790, F.S., governs the use, possession, and sale of weapons and firearms. The law
includes the public policy that it is necessary “to promote firearms safety and to curb and prevent
the use of firearms and other weapons in crime and by incompetent persons without prohibiting
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the lawful use in defense of life, home and property . . .including the right to use and own
firearms for target practice and marksmanship on target practice ranges or other lawful places.”’
Since 1987, state law has pre-empted local regulation of firearms, ammunition and components. >
In 2001, the Legislature specifically prohibited state or local governmental and private suits
premised solely on the lawful manufacture, distribution or sale of firearms.’

Shooting ranges provide a wide array of recreational and training services and products for
private, commercial, law enforcement and military persons. The actual number of sport shooting
ranges in the state is unknown. In 2002, the Florida Department of Envrronmental Protection
(DEP) catalogued the addresses of 239 private and public sport shooting ranges based on a
limited funded project to promote best management practices.’

No statewide regulation of shooting ranges exrsts although they are subject to local government
and federal environmental regulatory standards.® No formal accreditation association exists in
Florida for shooting ranges although efforts are underway to establish an association. The
National Rifle Association often provides assistance to shooting ranges regarding gun safety and
appropriate shooting range standards which are updated periodically to reflect changes in
technology and law. However, shooting ranges are not obligated to comply with them.

Due to the growth in shooting range activities, expansion in facility capacity, the shift in
population from urban to suburban and rural areas, and the impact of certain zoning decisions,
issues such as noise, operational hours, public safety, environmental impact, and health concerns
have become the subject of local government ordinances, civil complaints by surrounding
property owners, administrative actions, and lawsuits. In 2001, the Florida Legislature provided
limited immunity to sport shooting ranges from criminal prosecution or civil suits based on an
underlying charge or claim of noise or noise pollution as long as the sport shooting range was in
compliance with local noise-control ordinances in effect at the time of construction or initial
operation of the range.” Otherwise, owners and operators of sport shooting and training ranges
are subject to enforcement and lawsuits as other business owners and operators.

The DEP is the environmental regulatory agency for the state of Florida and is charged with
enforcing provisions in chapters 376 and 403, F.S. Additionally, the DEP is delegated authority
by the federal government to enforce a variety of environmental laws, including the state
hazardous waste management program in lieu of the federal program under the Resource
Conservation and Recovery Act of 1976 (RCRA).® Florida has adopted a federally approved
state plan for waste management. The RCRA gave the Environmental Protection Agency the
authority to control hazardous waste including the generation, transportation, treatment, storage,
and disposal of hazardous waste. In turn, states could seek approval from EPA to administer and

' See .790.25, F.S.

% See s. 790.33, F.S.; chapters 88-183 and 87-23, L.O.F.

3 See's. 790.331, F.S.; ch. 2001-38, L.OF.

* The proposed CS includes a statement of legislative finding that there are over 400 shooting ranges in the state.

’ Ranges typically fall into a number of categories including those owned or operated directly or for the purpose of law
enforcement, military training, colleges, and vocational schools.

6 See e. g., the National Firearms Act (1934), Gun Control Act (1968), Firearms Owner's Protection Act (1986), Brady
Handgun Violence Prevention Act (1993), and the 1994 Omnibus Crime Control Act.

7 See s. 823.16, F.S.

8 See 42 U.S.C. ss. 6901 et seq. as amended.
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enforce a state hazardous waste regulatory program in lieu of the federal program so long as the
state program is equivalent to the federal program. Commensurate federal assistance is provided.
The state or political subdivision can impose requirements more stringent but not less stringent
than the federal requirements.

According to DEP, “ranges can, if not properly managed, pose a threat to public health and the
environment due to contamination of soil, ground water and surface water bodies from the
discharge of lead and arsenic contained in the ammunition.” Mitigation efforts or efforts to
eliminate build-up from contaminants such as lead or arsenic from projectiles exist but ranges are
not required under law to implement these efforts. Research literature and studies by the Centers
for Disease Control and Prevention, the U.S. Department of Health and Human Services and
others document the history of the toxic effects for human and animal life and the environmental
threats posed by significant concentrations of or exposure to lead and arsenic.'® DEP provided
examples of the deposit amounts that can accumulate over time'': 1) The Geneva Center Range
associated with the Seminole Community College contracts for annual lead reclamation
beginning in December 2000. A lead reclamation contractor removed 15,480 pounds in 2000,
12,800 pounds in 2001, and 8,580 pounds in 2002; 2) In a recent range upgrade, approximately
60 tons of lead had accumulated over a ten-year period and were removed from the Pat Thomas
Law Enforcement Academy; and 3) Approximately 6,060 pounds of bullets were recovered
between August 2002 and May 2003 at the Escambia River Muzzle Loaders, Inc.

In 2001, the Department initiated a project to address environmental issues surrounding shooting
ranges. Through a series of project workshops, DEP staff and industry stakeholders focused on
pollution prevention, range best management practices, control (remediation) measures and
university research regarding lead stabilization. Some of the initiatives instituted or completed
during the two-year project included the publication of a best management practices manual, the
development of a database of public and private sector ranges, funding for lead stabilization
studies, the establishment of environmental stewardship plans, and facilitation of improvements
at law enforcement shooting ranges in coordination with the Pat Thomas Law Enforcement
Academy.

Effect of Proposed Changes:

Section 1 of the CS creates s. 790.33, F.S., to protect all sport shooting ranges and persons
associated with those ranges from environmental liability to the state, a special district, or
political subdivision. Sport shooting and training ranges are defined broadly to mean any area
that has been designed or operated primarily for the use of firearms, rifles, shotguns, pistols,

® See Letter to Rep. Kottkamp, dated December 8, 2003, containing cite references to environmental data from ranges
regarding lead and arsenic contamination of soils and consequential off-site surface and ground water contamination
including two reports entitled *Environmental Impacts of Lead Pellets at Shooting Ranges and Arsenical Herbicides at Golf
Courses in Florida', Lena Q. Ma, et al. Report 00-03, June 2000 and May 2002

at<<http://www. floridacenter.org/publications/ma_00-03.pdf >> and

<<http://www floridacenter.org/publications/ma_0201_shooting_ranges.pdf>>, respectively.

' For example, lead is banned or reduced in a number of products over concerns with its environmental safety.

" Information excerpted from documents provided by DEP.
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silhouettes, skeet, trap, black ?owder, BB guns, airguns, or similar devices or for any other type
of sport or training shooting.'

Specifically, the CS relieves any sport shooting and training range, including an owner, operator,
or user, from any administrative regulation or criminal or civil liability to the state, a special
district, or political subdivision which is “associated with the intentional or unintentional
placement or accumulation of projectiles in the environment on or under the range and any other
property over which the range has a leasehold, easement, or legal right to use.” The term
“environment” is defined such that the immunity would apply to any projectile that would affect
the “air, water, surface water, sediment, soil, groundwater, and other natural and manmade
resources of the state” of the sport shooting range or property over which the range has a legal
right to use.

Therefore, any existing state law, agency rule, local ordinance and special district regulation
which could be the basis for a claim against a range for the effects of projectile deposits or
accumulation are rendered unenforceable. Additionally any claim arising from projectile deposits
or accumulation that could be the basis for a criminal or civil action is not allowed. Any existing
claim that was brought by the state, a special district, or a political subdivision against a sport
shooting range, owner, or user, that is pending before a judicial or administrative tribunal must
be withdrawn within 30 days after the CS becomes law. Any person injured by a claim filed in
violation of the section gives the injured person a civil cause of action for treble damages,
reasonable attorney fees, and costs. The CS does not state the nature of the injury that is
necessary to trigger recovery. Additionally, any official, employee or other agent of a public
entity who, while acting within the scope of his or her employment, willfully and knowingly
brings, or is a party to bringing an action under this created section, commits a third-degree
felony. The term “action” is not defined but presumably encompasses administrative, criminal or
civil action.

The CS also provides this immunity to any person or entity, whether commercially or socially
organized, who uses the shooting and training range. The immunity also applies to any person
who previously owned or operated a private range or an interest in the range, and to an
employee, agent, contractor, or customer of the range.

Public owner or operator is further defined to mean a state, county, a municipal corporation, a
state university, or college, or a school district. Other terms defined include “owner,” “operator,”
“projectile,” and “user.”

The following legislative findings are listed as a basis for granting the immunity:
e Over 400 public and private ranges exist in the state.
e Citizens use and enjoy ranges.
e Ranges are a necessary component of the guarantee of the right to bear arms under the
Florida Constitution and U.S. Constitution.

2 Section 823.16, F.S., (relating to immunity from nuisance or noise pollution suits) defines sport shooting range or range “as
an area designed and operated for the use of rifles, shotguns, pistols, silhouettes, skeet, trap, black powder, or any other
similar type of sport shooting.”
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e Ranges are used in training, practice and qualification by law enforcement; in teaching
safe use and handling of firearms to those seeking hunting licenses or licenses to carry
concealed firearms; by collegiate and Olympic shooting teams; and by ROTC programs.

e Projectiles are integral to range operations.

¢ Environmental litigation by state and local agencies is cost-prohibitive to defend and
threatens the viability of the shooting range industry which would affect a citizen’s
constitutional right to keep and bear arms.

The CS states that the Legislature pre-empts the entire field of regulating the environmental
effects of projectile deposition at sport shooting and training ranges. This pre-emption could
affect the approval of Florida’s hazardous waste program under the federal Resource
Conservation and Recovery Act of 1976 (relating to hazard and solid waste management). The
pre-emption as stated may also implicitly designate the Legislature as the enforcement entity for
the regulation of environmental laws.

The CS also provides that the law must be liberally construed to give effect to its remedial and
deterrent purposes.

Section 2 of the CS provides that the act is effective upon becoming a law.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

Right to Bear Arms: The CS includes statements of legislative findings that say that
ranges are a necessary component to the exercise of the right to bear arms under the
Florida Constitution and U.S. Constitution. There is no case law construing these
statements. Although the right to bear arms is protected under the U.S. Constitution and
the Florida Constitution'?, it is not an absolute right for which the Florida Supreme Court
has held that the right may be legislatively constrained to promote the health, morals,
safety and general welfare of the people. See Rinzler v. Carson, 262 So.2d 661 (Fla.

" The Second Amendment of the U.S. Constitution (1791) provides that “[a] well-regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” Florida has a similar
constitutional provision which states that “{t]he right of the people to keep and bear arms in defense of themselves and of the
lawful authority of the state shall not be infringed, except that the manner of bearing arms may be regulated by law.” See s. 8,
Art. I, Fla. Const.
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1972). Moreover, despite the U.S. Supreme Court’s ruling in U.S. v. Miller, 307 U.S.
174, 178 (1939) which held that the purpose of the Second Amendment was to assure the
continuation and render possible the effectiveness of a state militia, the right to bear arms
is still the subject of continuing debate and conflicting lower court rulings as to whether
the constitutional provisions were intended to recognize a broad, individual right to keep
and bear arms or a collective right to bear arms as relates to the maintenance of a militia.

Natural resources and scenic beauty: In 1998, voters enacted s. 7 of Article II of the
Florida Constitution to include the stated public policy to “conserve and protect the
natural resources and scenic beauty” and to provide adequately in state law “for the
abatement of air and water pollution and of excessive and unnecessary noise and for the
conservation and protection of natural resources.” Although the constitutional provisions
are not self-executing, a number of state laws and agency regulations implement this
provision and may be enforced by the Department of Environmental Protection,
Department of Health and other state agencies depending on the underlying state law or
administrative regulation. An attempt by a local, special district or state official,
employee, or agent to enforce any such law may subject him or her to a third-degree
felony charge if the civil, criminal, or administrative claim were to be filed against a
shooting range and the claim were construed as being in violation of the act. Moreover,
the official, agent or employee is also subject to treble damages, attorney’s fees, and costs
if the person is injured due to the claim.

V. Economic Impact and Fiscal Note:

A

Tax/Fee Issues:
None.
Private Sector Impact:

All owners, operators and other associates of sport shooting and training ranges
immunized from liability may significantly reduce the costs of doing business. Those
ranges for which compliance with environmental laws, including reclamation measures to
clean up contamination and pollution, is cost-prohibitive may otherwise avert bankruptcy
or closure.

The limitation on environmental liability for range owners may negatively impact
individuals and property owners, including agricultural landowners who have
environmental, health or economic injuries resulting from lead or arsenic from projectiles
placed or accumulating in the air, water or soil of their property. Although this CS does
not prohibit an action by a private party, it may make such a suit more difficult due to the
absence of an underlying state action.

Government Sector Impact:

Other than administrative or civil actions taken by DEP, it is unknown how many civil
suits or criminal charges are currently pending against private sport shooting ranges
arising from claims of contaminants from the projectiles or the projectiles themselves
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from these facilities. The DEP reports it has one environmental regulatory case pending
in circuit court against the Skyway Trap & Skeet Club located in St. Petersburg, Florida.
To date, DEP has identified 26 other ranges with contaminant levels in excess of state
standards which have either completed clean-up or are in various stages of clean-up.
These ranges were prompted to initiate clean-up either through the voluntary action of the
site owner, through administrative complaints or regulatory inspections, or through
permit processes and coordination with the federal Department of Defense.'* DEP does
not know if or how many local governments or special districts may be seeking
environmental regulatory enforcement or litigation against a range.

Under the CS, any viable claim associated with the placement or accumulation of lead or
arsenic from shooting range projectiles would have to be pursued under federal law. It is
unknown how this CS may affect state and local entities who are authorized or delegated
authority by federal law to enforce federal environmental laws through the establishment
of similar state programs in conjunction with federal programs or through collaborative
efforts with federal agencies such as the Environmental Protection Agency, the Forest
Service or Fish & Wildlife Service of the Department of the Interior, or the Department
of Defense. It is also unknown how this CS may affect any federal funding or state
matching dollars contingent upon state or local enforcement of environmental laws or the
establishment and enforcement of state environmental regulatory programs.

No fiscal impact figures are available yet from the Criminal Justice Estimating
Conference.

No information is available yet from the law enforcement community regarding any
difficulties resulting from the closures of shooting and training ranges or the
nonavailability of shooting ranges for practice and training resulting from environmental
civil or criminal litigation.

Sovereign Immunity and Course and Scope of Employment. Article X, s. 13 of the State
Constitution, provides that sovereign immunity may be waived through an enactment of
general law. The Legislature, in s. 768.28, F.S., has expressly waived sovereign immunity
in tort actions for claims against its agencies and subdivisions resulting from the
negligent or wrongful act or omission of an employee acting within the scope of
employment, but established limits on the amount of liability. Section 768.28(5), F.S.,
provides that a claim or judgment by any one person may not exceed $100,000, and may
not exceed $200,000 paid by the state or its agencies or subdivisions for claims arising
out of the same incident or occurrence.

Under the provisions of this CS, local, special district or state public officials, agents and
employees are at risk for civil damages. Additionally, if a local, special district, or state
official or employee fails to withdraw within the prescribed 30 days a pending civil,
criminal or administrative claim that falls within the parameters of this CS, such person
risks treble damages, attorney’s fees, and costs. These persons also risk criminal
prosecution for a third-degree felony if, while acting in their official capacity and within

' See 12/22/03 DEP draft chart entitled: “Summary of Shooting Range Cleanups in Florida.”
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VL.

VIL.

VIil.

their scope of employment, they file a suit or are named as a party to a suit against a
range otherwise immune under this CS.

Pursuant to s. 768.28(9)(a), F.S., an officer, employee, or agent of the state may not be
held personally liable in tort or named as a party defendant for any injury that results
from an act, event, or omission of action in the scope of her or his employment function
unless the officer, employee, or agent acted in bad faith or with malicious purpose or
exhibits wanton and willful disregard of human rights, safety, or property.

Technical Deficiencies:
None.

Related Issues:

None.

Amendments:

# 1 by Comprehensive Planning:

Amendment No. 1 provides that a public or private owner or operator, or other specified party,
associated with a sport shooting or training range that is identified to DEP by September 30,
2003, shall have limited liability to the state or a political subdivision of the state for any claim
associated with the intentional or unintentional placement, deposition, or accumulation of
projectiles. It also requires all claims immunized under this section that are pending before any
tribunal on January 1, 2004 to be withdrawn within 30 days after the effective date of the act.

The amendment prohibits the state or political subdivision of the state from benefiting financially
or otherwise from such action, notwithstanding any legal judgment entered in favor of the state.
It requires the state or other political subdivision to pay litigation costs and damages resulting
from the initiation of such claim. The owner or operator of a range, or other specified party,
injured by a claim filed in violation of the section shall have a civil cause of action for damages,
attorney’s fees, and costs. Further, it creates a first-degree misdemeanor offense if any state or
local government official or employee knowingly participates in bringing an action in violation
of the section against the owner or operator of a range.

This amendment requires DEP to develop a plan for the review, assessment, and cleanup of
ranges. It specifies that the principles of risk-based corrective action under s. 376.30701, F.S,
shall be applied to ranges. The DEP may undertake a contamination assessment and cleanup of
ranges under certain circumstances. Also, DEP is authorized to establish guidelines for
identifying the ownership and location of all ranges in the state.

With this amendment, the owner of a range in existence on or before October 1, 2004 must
identify the range to DEP by September 30, 2005 and does not have to pay for an initial cleanup,
but the limited liability protection terminates after the initial cleanup and the owner, operator,
tenant, or occupant is responsible for subsequent cleanups. The owner of a range that comes into
existence after October 1, 2004 must identify the range to DEP within 1 year of establishment
and such owner will bear the cost of any cleanup. A local government, special district, or any



BILL: CS/SB 1156 Page 9

other state governmental entity may not initiate a site investigation or activity related to
environmental issues or the cleanup of a range unless permitted by DEP and under its direct
supervision.

The amendment provides that DEP may use funds from the Water Quality Assurance Trust Fund
for expenses associated with the act. This does not relieve the state of its duty to absorb the costs
of an environmental cleanup of a range under other circumstances. The amendment provides that
DEP may not initiate a cleanup at the range unless funding is available to complete the cleanup.
Finally, DEP is required to work with ranges to develop time frames for a cleanup that is
consistent with the principles of risk-based corrective action and which is performed without
delay, using the most fiscally responsible approach.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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BILL #: HB 149 w/CS  Sport Shooting and Training Range Liability Protection
SPONSOR(S): Baxley
TIED BILLS: None IDEN./SIM. BILLS: None

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Judiciary 8Y,4Nw/CS Jaroslav Havlicak
2)
3)
4)
5)

SUMMARY ANALYSIS

This bill first makes the following legislative findings about sport shooting and training ranges (“ranges”):

that over 400 ranges exist in the state;

e that they are widely used and enjoyed by the citizens of the state;

e that they “are a necessary component of the guarantees of the Second Amendment to the United
States Constitution and of s. 8, Art. | of the State Constitution”;
that projectiles are integral to their operation,

« that there is no incontrovertible evidence that accumulation of spent projectiles at ranges poses a threat
to the environment or to human health; and

e that defending environmental litigation by certain state agencies against ranges imposes prohibitive
costs on those ranges which threaten the viability of the state’s shooting and training range industry,
which would unnecessarily impair the rights of the state’s citizens to keep and bear arms.

This bill provides immunity to any “private or public owner, operator, employee, agent, contractor, customer, or
user of any sport shooting or training range located in this state” from liability “to this state or any agency of the
state, special purpose district, or political subdivision of this state for any claim associated with the intentional
or unintentional placement or accumulation of projectiles in the environment on or under that sport shooting or
training range.”

This bill requires that all claims from which ranges are immunized that are pending in any court or before any
administrative agency on this bill’s effective date be withdrawn within 30 days. Further, this bill provides for
treble damages if an action is later filed in violation of its terms.

This bill provides that for an official, employee or other agent of a public entity to willfully and knowingly bring,
or be a party to bringing, a suit in violation of this bill's provisions constitutes a third-degree felony.

Finally, this bill also provides that:
o the Legislature preempts the entire field of regulating the environmental effects of projectile deposition
at sport shooting and training ranges;
e itis to be liberally construed.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME h0149a.ju.doc
DATE December 16, 2003



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. DOES THE BILL:
1. Reduce government? Yes[x] No[] N/A[]
2. Lower taxes? Yes[] No] NAIX]
3. Expand individual freedom? Yes[x] No[] N/A[]
4. Increase personal responsibility? Yes[] No[x] N/A[]
5. Empower families? Yes[] Nof] N/A[X]

For any principle that received a “no” above, please explain:
This bill may decrease personal responsibility because it provides immunity from liability.

B. EFFECT OF PROPOSED CHANGES:
Present Situation

The use, possession and sale of firearms are regulated in ch. 790, F.S. Since 1987, the Legislature
has sought to give effect to a policy of making firearms laws uniform statewide: first by expressly
preempting local ordinances on the subject;’ and then, in 2001, by prohibiting lawsuits by the state, its
agencieszor its subdivisions (“public entities”) premised on the lawful manufacture, distribution or sale of
firearms.

Current law does not restrict the ability of private parties to bring such suits, nor does it prevent public
entities from bringing suit against the owners or operators of sport shooting and training ranges
(‘ranges”). Current law does, however, provide immunity to ranges from claims based on noise or
noise poliution, so long as the range is in compliance with local noise-control ordinances in effect at the
time of construction or initial operation of the range.®

The Department of Environmental Protection (“DEP”) believes that “ranges can, if not property
managed, pose a threat to public health and the environment due to contamination of soil, ground
water and surface water bodies from the discharge of lead and arsenic contained in the ammunition.
DEP currently has three pending cases against ranges. They believe that 25 more are currently
contaminated in excess of state standards; of these, they state that all but five are currently remediating
this contamination on a voluntary basis.® DEP does not know if or how many other ranges may be
facing environmental litigation brought by local governments or special districts.

nd

The National Rifle Association (“NRA") believes that environmental litigation against ranges is a
nationwide trend and, while large numbers of such suits may not yet have been filed in Florida,
legislation such as this bill is necessary to prevent them from doing so and thereby imposing prohibitive
defense costs on ranges’

; See s. 790.33, F.S ; chs. 88-183 and 87-23, LOF.

. See s. 790.331, F.S,; ch. 2001-38, L.O.F.
See s. 823.16, F.S.

4 Department of Environmental Protection Draft Bill Analysis (HB 149), Nov. 17, 2003, p. 3.
Telephone conversation with Michael Sole, DEP Waste Management Division, Nov. 17, 2003.
Telephone conversation with Marion Hammer, NRA/United Sportsmen of Florida, Nov. 17, 2003.
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Proposed Changes

Findings

This bill states legislative findings that over 400 ranges exist in the state, that they are widely
used and enjoyed by the citizens of the state, and that they “are a necessary component of the
guarantees of the Second Amendment to the United States Constitution and of s. 8, Art. | of the
State Constitution.” The findings further state that many ranges are used in training, practice
and qualification by law enforcement; in teaching safe use and handling of firearms to those
seeking hunting licenses or licenses to carry concealed firearms; by collegiate and Olympic
shooting teams; and by ROTC. Additionally, the bill provides a finding that projectiles are
integral to the operation of ranges. Finalily, the bill also states a finding that defending
environmental litigation by certain state and local agencies against ranges imposes prohibitive
costs on those ranges which threaten the viability of the state’s shooting and training range
industry, which would unnecessarily impair the rights of the state’s citizens to keep and bear
arms.

Legislative Intent

This bill declares legislative intent to protect and immunize ranges and those associated with
them from liability, and to prohibit actions by public entities that threaten to destroy or bankrupt
ranges.

Immunity

This bill provides immunity to any “private or public owner, operator, employee, agent,
contractor, customer, or user of any sport shooting or training range located in this state” from
“liability to this state or any agency of the state, special purpose district, or political subdivision
of this state for any claim associated with the intentional or unintentional placement or
accumulation of projectiles in the environment on or under that sport shooting or training range.’

?

Pending Claims

This bill requires that all claims from which ranges are immunized under its terms that are now
pending in any court or before any administrative agency on its effective date be withdrawn
within 30 days.

Future Claims

Further, this bill specifies that “[alny person injured as a result of a claim filed in violation of this
section shall have a civil cause of action for treble damages, reasonable attorney fees, and
costs.”

This bill provides that for an official, employee or other agent of a public entity to willfully and
knowingly bring, or be a party to bringing, a suit in violation of this bill's provisions constitutes a
third-degree felony.

Additional Provisions

Finally, this bill also provides that:
o the Legislature preempts the entire field of regulating the environmental effects of
projectile deposition at sport shooting and training ranges;
o it shall be liberally construed to give effect to its remedial and deterrent purposes.

h0149a.ju.doc PAGE: 3
December 16, 2003



C. SECTION DIRECTORY:

Section 1. Creates s. 790.333, F.S., immunizing sport shooting and training ranges from some types
of civil liability.

Section 2. Provides an effective date of upon becoming law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
See Fiscal Comments.

2. Expenditures:
See Fiscal Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
See Fiscal Comments.

2. Expenditures:
See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

By immunizing owners, operators and other associates of sport shooting and training ranges from
liability, this bill may significantly reduce their costs of doing business, and possibly allow some ranges
that would otherwise be bankrupted to remain in operation.

D. FISCAL COMMENTS:

Because this bill prevents public entities (both state and local) from bringing some types of suits against
ranges, it would reduce public revenues from such suits; however, it would also eliminate litigation
expenditures on such suits. The net fiscal impact is uncertain.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, does not appear to reduce the authority that counties or municipailities have to
raise revenue in the aggregate, and does not appear to reduce the percentage of state tax shared
with counties or municipalities.

STORAGE NAME h0149a ju.doc PAGE: 4
DATE December 16, 2003



2. Other:
Access to Courts

Article |, section 21 of the Florida Constitution provides: “The courts shall be open to every person for
redress of any injury, and justice shall be administered without sale, denial or delay.” Because this
bill immunizes ranges from liability, it is possible in some cases that it may violate this access to
courts provision.

In Kluger v. White,” the Florida Supreme Court considered the Legislature’s power to abolish causes
of action. Atissue in Kluger was a statute which abolished causes of action to recover for property
damage caused by an automobile accident unless the damage exceeded $550.° The court
determined that the statute violated the access to courts provision of the state constitution, holding
that where a right to access the courts for redress for a particular injury predates the adoption of the
access to courts provision in the 1968 state constitution, the Legislature cannot abolish the right
without providing a reasonable alternative unless the Legislature can show (1) an overpowering
public necessity to abolish the right and (2) no alternative method of meeting such public necessity.’
Because the right to recover for property damage caused by auto accidents predated the 1968
adoption of the declaration of rights, the court held that the restriction on that cause of action violated
the access to courts provision of the state constitution.

The court applied the Kluger test in Smith v. Department of Insurance.’® In 1986, the Legislature
passed comprehensive tort reform legislation that included a cap of $450,000 on noneconomic
damages."" The cap on damages was challenged on the basis that it violated the access to courts
provision of the state constitution. The Florida Supreme Court found that a right to sue for unlimited
noneconomic damages existed at the time the constitution was adopted.’? The Smith court heid that
the Legislature had not provided an alternative remedy or commensurate benefit in exchange for
limited the right to recover damages and noted that the parties did not assert that an overwhelming
public necessity existed.”® Accordingly, the court held that the $450,000 cap on noneconomic
damages violated the access to courts provision of the Florida Constitution.

By immunizing ranges against a potentially broad category of claims, this bill may abolish causes of
action which predate the adoption of the access to courts provision in the 1968 state constitution.
Thus, at least in cases asserting a legal right established before that time, such as, for example, the
common-law causes of action for negligence or nuisance, a public-entity litigant might argue that this
bill violates the state constitution’s guarantee of access to the courts. Applying the Kluger test, it
does not appear that this bill provides any alternative remedy to bringing such suits, but simply
extinguishes the causes of action they are premised on. Thus, whether a court would find that this
bill, as applied in some cases, violates the access to courts provision appears to hinge on whether
the Legislature demonstrated both an overwhelming public necessity and an absence of any
alternative means to address that necessity.

Due Process

Both the Fourteenth Amendment to the Constitution of the United States and Article I, section 9 of
the Florida Constitution forbid the state from depriving a person of life, liberty or property without due
process of law. Procedurally, this requires that a party be granted notice and an opportunity to be

! 1281 S0. 2d 1 (Fla. 1973)
See ch. 71-252,s. 9, L.O.F.
See Kluger at 4.
® 507 So. 2d 1080 (Fla. 1987).

:;Seech 86-160, s. 59, LO.F.

1 See Smith at 1087.

See id. at 1089.
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heard before any such deprivation.™ A litigant might argue that this bill's requirement for the
withdrawal of suits already pending deprives him, her or it of due process because doing so
extinguishes a previously valid cause of action retrospectively.

B. RULE-MAKING AUTHORITY:

None.

DRAFTING ISSUES OR OTHER COMMENTS:

This bill may encourage the pursuit of federal rather than state-law claims against ranges. Although
most federal environmental laws can only be enforced by federal agencies (usually either the
Environmental Protection Agency or a component of the Department of the Interior such as the Forest
Service or Fish & Wildlife Service), such enforcement is often initiated based on complaints from
others, including both private parties and state and local agencies.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES

On December 9, 2003, the House Committee on Judiciary adopted one strike-all amendment to this bill, with
one amendment to the strike-all amendment. The strike-all amendment:

narrows the bill's previous grant of immunity to only suits by public entities based on placement of
projectiles in the environment on or under a range;

grants the same immunity to public ranges as to private ranges;

narrows the required withdrawal of pending claims to only those claims actually immunized under the
bill;

eliminates a requirement that plaintiffs in cases that must be withdrawn pay defendants’ attorney fees
and costs;

provides a civil cause of action for damages caused by bringing suit in violation of this bill’'s terms,
rather than defining such suits as “frivolous per s€”; and

eliminates language about severability, since courts presume statutes are severable."

' See Mathews v. Eldridge, 424 U.S. 319 (1976); Hadley v. Department of Administration, 411 So.2d 184 (Fla. 1982).
15 See State v. Williams, 343 So. 2d 35 (Fla. 1977). See generally 48A FLA. JUR. 2D STATUTES §§ 97 and 98.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based only on the provisions contained in the legislation as of the latest date listed below.)

BILL: SB 776
SPONSOR:  Senators Bronson and Kirkpatrick
SUBJECT:  Sport Shooting Ranges

DATE: March 15, 1999 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Cooper Yeatman CA Fav/1 amendment
2. Matthews Johnson JU Fav/l amendment
3.

4.

5.

. Summary:

The bill relieves all indoor and outdoor sports shooting ranges from certain civil and criminal
liability and nuisance actions as follows:

»  provides immunity from civil and criminal liability for any person who operates or uses a
sport shooting range from certain actions based on noise or noise pollution under certain
circumstances;

« eliminates the common law cause of action for nuisance based on claims of noise or noise
pollution against sports shooting ranges if the range is in compliance with ordinances at the
time of construction or initial operation;

«  prohibits courts from issuing injunctions based on noise or noise pollution against sports
shooting ranges under certain circumstances;

»  exempts certain sports shooting ranges from state or agency regulation governing noise
decibel levels;

» eliminates the common law cause of action for nuisance on any claim by a property owner
adversely affected by a sport shooting range if there has been no substantial change in the use
of the range;

» precludes enforcement against certain sports shooting ranges for violation of subsequently
adopted or amended ordinances; and

+  provides that local governments are not prohibited, to the extent not limited by the act, from
regulating the location and construction of sport shooting ranges.

This bill creates a new, unspecified section of law.
II. Present Situation:
Shooting ranges are typically associated with a club and provide a wide range of recreational and

training services and products for private, commercial, law enforcement and military persons.
There is no statewide regulation of shooting ranges although they are subject to local government
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regulation and federal regulatory standards. There is no formal accreditation association in Florida
for shooting ranges although efforts are underway to establish an association. The National Rifle
Association often provide assistance to shooting ranges regarding gun safety and appropriate
shooting range standards which are updated periodically to reflect changes in technology and law.
However, shooting ranges are not obligated to comply with them.

In recent years, the growth in shooting range activities, expansion in facility capacity, the shift in
population from urban to suburban and rural areas, and the impact of certain zoning decisions have
made issues such as noise, operational hours, and safety the focus of local government ordinances,
complaints by surrounding property owners, and lawsuits against sport shooting ranges. Those ranges
most affected have been those subject to subsequent population encroachment and development of
surrounding property. A number of states have responded by enacting anti-nuisance exceptions for
sport shooting ranges. In 1998, Colorado, Kentucky, Utah and Wisconsin enacted similar types of
legislation.

The state of Florida has no such anti-nuisance statute. However, it is not known how many of the
aforementioned states have constitutional provision for the abatement of excessive and unnecessary
noise. See § 7, art. Il, Fla. Const. The Florida Legislature has also enacted a variety of laws to
regulate noise.' There is also a criminal offense for nuisances that “tend to annoy the community or
injure the health of the citizens in general, or to corrupt the public morals” which is punishable as a
second degree misdemeanor. See § 823.01, F.S. However, this statute has been superseded in part
by chapter 403, F.S., to the extent that it applies to air pollution. See State v. SCM Glidco Organics
Corp., 592 S0.2d 710 (Fla. 1st DCA 1992). Additionally certain counties and municipalities, as a
result of constitutionally and legislatively recognized “home rule” powers, have passed ordinances
regulating the protection of their air quality, to include noise pollution. See § 125.01, F.S. (Supp.
1998) & § 166.021, F.S.

Current Florida law recognizes a common law right to enjoy one’s property without interference from
others based on nuisance actions. See Reaver v. Martin Theaters of Florida, Inc., 52 So.2d 682 (Fla.
1951); see also, Rae v. Flynn, 690 S0.2d 1341 FN1 (Fla. 3d DCA 1997)(common law right to a
cause of action for nuisance for excessive noise pollution caused by activities of adjacent property
owner).

lll. Effect of Proposed Changes:

This bill relieves any person operating or using a sport shooting range from civil and criminal liability
for any action relating to noise or noise pollution, provided the range is in compliance with any noise

'See § 20.55, F.S. (state departments and agencies may promulgate rules affecting the environment); § 316.65, F.S. (misdemeanor
conviction for loud vehicles or marine mufflers); § 327.65, F.S. (auto muffling devices); § 332.007, F.S. (reimbursement 1o cities,
counties or airport authorities for land acquisition needed for airport safety, expansion, tall structure control, clear zone
protection, or noise impact reduction); § 333.02. (exercise of police power to prevent incompatible land use involving airport
hazards); § 333.03, F.S. (requiring noise study conducted in accordance with federal regulation prior to residential construction or
educational facilities in vicinity of airports);.§ 335.17, F.S.(noise abatement in state highway construction); § 403.031,
F.S.(definition of pollution includes “noise™); § 403.061, F.S. (legislative duty of the Department of Environmental Protection to
“ .. [e]stablish ambient air quality and water quality standards for the state as a whole or for any part thereof, and also standards
for the abatement of excessive and unnecessary noise.”; and § 403.415, F.S. (motor vehicle noise).
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control laws or ordinances applicable to the range at the time of its construction or initial operation.
It also precludes certain property owners from initiating a nuisance action unless there has been a
substantial change in the use of the range.

Specifically, section 1 provides the following:

Subsection (1) provides definitions for “unit of local government”, “person”, and “sport shooting
range or ranges.” “Sport shooting range” is defined as an area designed and operated for the use of
rifles, shotguns and pistols, silhouettes, skeet, trap, black powder, or any other similar type of sport
shooting.

Subsection (2) provides immunity from civil or criminal liability for a person in any matter relating
to noise or noise pollution resulting from the operation or use of a sport shooting range. However,
in order to be immune, the range is in compliance with noise control laws or local ordinances that
were in effect and applicable at the time the range was constructed or initially operating.

Subsection (3) specifies that a person who operates or uses a sport shooting range is not subject to
an action for nuisance. In addition, a state court is prohibited from enjoining the use or operation of
the range on the basis of noise or noise pollution if it is in compliance with the provisions of
subsection (2).

Subsection (4) provides that shooting ranges exempt from liability under this act are similarly exempt
from the regulations by any state department or agency that limits outdoor noise decibel levels if the
new regulations were passed after the time of construction and initial operation.

Subsection (5) prohibits certain persons from proceeding with a nuisance action against a shooting
range owner to restrain, enjoin or impede the use of the range when there has not been a substantial
change in the nature of the use of the range. Those persons precluded from a legal cause of action
are persons who acquire title to or own real property adversely affected by the use of property with
a permanently located and improved sport shooting range. This subsection expressly exempts actions
for negligence or recklessness from the provisions of this bill. “Substantial change” is undefined,

Subsection (6) permits a sport shooting range to continue operating even if it does not conform to
any adopted or amended ordinance after the effective date of this bill provided the range is not in
violation of existing law at the time of the enactment of an ordinance applicable to the sport shooting
range. There is no restriction that the new or amended ordinance pertain to noise or noise pollution.

Subsection (7) states that, except as otherwise provided in the act, local governments are not
prohibited from regulating the location and construction of a sport shooting range after the effective

date of this act.

Section 2 provides that the act will take effect upon becoming a law.
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IV. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

This bill implicates rights under the constitution and common law. The Florida Constitution
provides that “[t]he courts shall be open to every person for redress of any injury, and justice
shall be administered without sale, denial or delay.” See article I, § 21, Fla. Const. The
Legislature, however, may restrict access to courts under certain circumstances:

Where a right of access to courts for redress for a particular injury has been provided
by statutory law predating the adoption of Declaration of Rights of Constitution of
Florida, or where such right has become a part of common law of state, legislature is
without power to abolish such a right without providing a reasonable alternative to
protect rights of people of state to redress for injuries, unless legislature can show an
overpowering public necessity for abolishment of such rights, and no alternative
method of meeting such public necessity can be shown. See Kluger v. White, 281
S0.2d 1 (1973); see also Owens-Corning Fiberglass Corp. v. Corcoran, 679 So.2d
291 (Fla. 3d DCA 1996), rehearing denied, review denied, 690 So.2d 1300; Johnson
v. R. H. Donnelly Co., 402 So.2d 518, (Fla. 1st DCA 1981), rev. den., 415 So.2d
1360.

The bill abrogates certain common law causes of action for nuisance under certain circumstances.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
It is indeterminate how many sport shooting ranges there are in the state or how many ranges
would benefit from immunity for civil or criminal liability for violations of ordinances

subsequently adopted or amended which are applicable to sport shooting ranges. Sport shooting
ranges may benefit from the relief of liability and legal action arising from subsequently adopted
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VI

VIl

VIl

or amended ordinances which would otherwise require the range to comply or cease operation.
Presumably a sport shooting range must maintain compliance with the state law or local
ordinances applicable at the time the range was constructed or initially operated in order to be
exempt from civil or criminal action and liability under this section.

Certain property owners whose property are adversely affected by the use of sport shooting
ranges may no longer seek injunctive relief based on a nuisance claim against the range unless
there has been substantial change in the use of the range.

C. Government Sector Impact:

The bill precludes local governments from enforcing subsequently adopted or ordinances
applicable to sport shooting ranges who are in compliance with certain ordinances at the time
of their initial construction or operation. Additionally, other governmental entities, including
state agencies, are precluded from holding a sport shooting range liable in any civil or criminal
matter relating to noise or noise pollution if the range is in compliance with the laws or local
ordinances applicable to range at the time of its construction or initial operation. Specifically,
the Department of Environmental Protection and certain other agencies will no longer be able
to enforce regulations relating to outdoor noise decibel levels against sport shooting ranges.

The bill does not limit a local government’s ability to regulate the initial location or construction
of new ranges but would impact a governmental entity’s future regulation of these ranges if the
governing law or local ordinance at the time of construction or initial operation of the range were
to be subsequently amended.

Technical Deficiencies:
None.
Related Issues:

Subsection (3) is not altogether clear whether a range is protected from an action for nuisance,
or solely protected against an action for nuisance on the basis of noise of noise pollution.

+  Subsection (5) does not provide a definition for “substantial change” nor is a time frame provided
in which the substantial change might occur. This subsection also appears to conflict with
subsection (3). Read together, a court would not be able to provide injunctive relief to someone
proceeding under subsection (3) even if there had been substantial change in the use of the range.
In addition, it is not altogether clear in subsection (5) whether it is the property owner or the
owner’s property that must be adversely affected by the use of the property with the range.

Amendments:

#1 by Comprehensive Planning, Local and Military Affairs Committee:

This amendment to subsection (6) explicitly exempts shooting ranges from any newly adopted or
amended local ordinance if the range was not in violation of any law when it was constructed, and
the range currently conforms to National Rifle Association gun safety and shooting range standards.
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#2 by Judiciary Committee:

This amendment to subsection (5) removes the term “substantial” to require a “change” rather than
a “substantial change” in the nature of the use of the range before a person who owns property
adversely affected by the range may file a nuisance action.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate.
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Select Year:

The 2012 Florida Statutes

Title XLVI Chapter 823 View Entire Chapter
CRIMES PUBLIC NUISANCES

823.16 Sport shooting ranges; definitions; exemption from liability; exemption from specified
rules; exemption from nuisance actions; continued operation.—

(1) Definitions.—As used in this act, the following terms shall have the following meanings:

(a) “Unit of local government” means a unit of local government created or established by law,
including, but not limited to, a city, consolidated government, county, metropolitan government,
municipality, town, or village.

{b) “Person” means an individual, corporation, proprietorship, partnership, association, club, two or
more persons having a joint or common interest, or any other legal entity.

{c) “Sport shooting range” or “range” means an area designed and operated for the use of rifles,
shotguns, pistols, silhouettes, skeet, trap, black powder, or any other similar type of sport shooting.

(2) Notwithstanding any other provision of law, a person who operates or uses a sport shooting range
in this state shall not be subject to civil liability or criminal prosecution in any matter relating to noise
or noise pollution which results from the operation or use of a sport shooting range, if the range is in
compliance with any noise control laws or ordinances adopted by a unit of local government applicable
to the range and its operation at the time of construction or initial operation of the range.

(3) A person who operates or uses a sport shooting range is not subject to an action for nuisance,
and a court of this state shall not enjoin the use or operation of a sport shooting range on the basis of
noise or noise pollution, if the range is in compliance with any noise control laws or ordinances that
applied to the range and its operation at the time of construction or initial operation of the range.

(4) Rules adopted by any state department or agency for limiting levels of noise in terms of decibel
levels which may occur in the outdoor atmosphere shall not apply to a sport shooting range exempted
from liability under this act.

(5) A person who acquires title to or owns real property adversely affected by the use of property
with a permanently located and improved sport shooting range shall not maintain a nuisance action
against the person who owns the range to restrain, enjoin, or impede the use of the range where there
has not been a substantial change in the nature of the use of the range. This section does not prohibit
actions for negligence or recklessness in the operation of a sport shooting range or by a person using the
range.

{6) A sport shooting range that is not in violation of existing law at the time of the enactment of an
ordinance applicable to the sport shooting range shall be permitted to continue in operation even if the
operation of the sport shooting range does not conform to the new ordinance or an amendment to an
existing ordinance, provided the range was not in violation of any law when the range was constructed
and provided that the range continues to conform to current National Rifle Association gun safety and
shooting range standards.

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search Strin... 10/15/2012
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(7) Except as otherwise provided in this act, this act shall not prohibit a local government from

regulating the location and construction of a sport shooting range after the effective date of this act.
History.—s. 1, ch. 99-134.

Copyright © 1995-2012 The Florida Legislature « Privacy Statement « Contact Us
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Mr. Martins shooting range looking

orth How about the noise? No protection

What if cattle run through fence
because of noise?

Notice How close Long Hammocks
Fence is to range




Mr. Martin shooting range looking

Will you tect My ri
south. you protect My rights as

property owner and the safety of all
the neighbors

Notice How close Long Hammocks
Fence is to range




This picture was taken out of back
of Long Hammocks truck it show
inside of pits

If | can see in, bullet can come out

Will Sumter County be responsible if
someone gets hurt? If you pass this
you will be Liable




Mr. Martin shooting range looking

South. What ha . h
berm? ppens if bullet goes over
Notice how close Lond Hammocks
fence is to shooting range. No trees to stop buliet or noise?
we e

| Will Sumter Count
Y Prote
property Rights? T




ANN //

How can you allow a commercial

j i rth . .
Mr. Martins shooting range no shooting range on agricultural

end 4/ zoned land?
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