SUMTER COUNTY BOARD OF COMMISSIONERS
EXECUTIVE SUMMARY

SUBJECT: Set Rehearing to Reconsider Approval of Vacation of Portion of Right-of-Way of
CR 647 N (OIld Istachatta Green Settlement Road) on January 11, 2011, at 5:00
p.m. — Sumter County Government Offices, 910 N. Main St., Bushnell (Board’s

Option).

REQUESTED ACTION: Board’s Option
[ ] Work Session (Report Only) DATE OF MEETING: 11/23/2010
Regular Meeting [] Special Meeting

CONTRACT: [ IN/A Vendor/Entity’
Effective Date: Termination Date:
Managing Division / Dept Planning

BUDGET IMPACT:

[ ] Annual FUNDING SOURCE:

[ Capital EXPENDITURE ACCOUNT:

N/A

HISTORY/FACTS/ISSUES:

This item was originally on the Board agenda on November 9, 2010 At the November 9, 2010,
meeting, the Board tabled the decision as to setting a rehearing to provide an opportunity for the
Hough’s attorney, Mr Johnston, to provide information from a title search regarding this issue. At
approximately 9-:00 a.m. on November 17, 2010, the County Attorney received an email from Mr
Johnston stating the title search material was not yet ready

On October 26, 2010, the Board approved the petition of Danny & Joyce Clay for the vacation and
closing of a portion of CR 647N  On November 1, 2010, the County received a request for rehearing of
the petition from Mr Darryl Johnston, attorney for Mr & Mrs. Richard Hough.

Section 20-21, Sumter County Code of Ordinances, provides that after the Board approves the vacation
and closing of a road there 1s a 30 day period 1n which a request for rehearing may be filed by an
interested party The following 1s the pertinent language from the Code:

“Any nterested party shall have the right to request a re-hearing by the board during the thirty-day
period [after approval of the vacation and publication of the notice of vacation and road closing] Upon
submission of proof of misrepresentation or mistake of substantial fact or other error, the board may
reverse the decision to close the road or easement and dismiss the petition.”

The County Attorney provided the following interpretation of Section 20-21, Sumter County Code of
Ordinances’

“...1f the commissioners determine that the presented evidence suggests the reasonable possibility of a
misrepresentation or a mistake of fact, a new hearing should be held to allow that possibility to be
proven or dispelled The rehearing should be limited to the possible misrepresentations or mistakes
alleged by the party requesting the rehearing; it is not a de novo free for all ”

On November 3, 2010, the County recerved information from Mr Johnston with his assertions as to the




misrepresentation or mistake of substantial fact or other error
The setting of the rehearing 1n no way obligates the Board to reverse the deciston to vacate and close
the portion of CR 647N Setting the rehearing provides the opportunity for the Board to reconsider the

decision and reverse the decision if it finds the decision to approve was based on a misrepresentation or
mistake of substantial fact or other error

If the Board chooses to set the rehearing, then staff will provide the notice for the rehearing consistent
with the notice requirements for the original public hearing to vacate and close the road

The Board’s options are:

1 Deny the request for a rehearing and maintain decision to vacate and close the portion of CR
647N, or

2 Approve the request for rehearing as requested by Mr Johnston and set hearing for January 11,
2011, at 5-00 p.m. at the Sumter County Government Offices in Bushnell

Attached are the two letters from Mr Johnston.




Sent By JOHNSTON*SASSER; 352 7899 3187; Nov 1 10 15 51, Page 1/1

JOHNSTON & SASSER, P.A.

ATTORNEYS AND COUNSKLARS AT 1AW

MAILING ADDRESS:
POST OFFICE BOX $97
) BROOKSVILLE, FLORIDA 346054197
DAVID (. SASSER TELEPHONE (352) 794-8123 29 SOUTII BROOKSVILLE AVENUE
DARRYL W. JOHNSTON FAX- (352) 793047 AROOKSVILLE, FLOKIDA 34601

November 1, 2010

5
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VIA FACSIMILE (352) 689-4461 AND
REGULAR U.S. MAIL DELIVERY

Brad Comelius

Director of Planning SUVTER COUNTY
7375 Powell Road PLANIUNG & DEVELOPIENT
Suite 115

Wildwood, FL 34785
RE: Request for Rehearing of Petition to Vacate portion of CR 647N

Dear Mr Comelius;

Pursuant to Sumter County Code, Section 20-21, please allow this Jetter to serve as the
formal request of Mr and Mrs. Richard Hough for a rehearing by the Board of County Commission
on the Petition to Vacate portion of CR 647N  The original hearing was held last Tuesday on
October 26, 2010. 1t is my clients' intention to submit proof of mistepresentation or mistake of
substantial fact and other errors for the Board's reconsideration.

Sincercly yours,
@)4“" Oﬁ%

Darryl W Jolinston

cc:  Mr and Mrs. Richard Hough
DWJY/
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Ll JOHNSTON & SASSER, P.A.

ATTORNEYS AND COUNSELORS AT LAW

MAILING ADDRESS:
POST OFFICE BOX 997
BROOKSVILLE. FLORIDA 346050997
DAVID C. BASSER TELEPHONE; (352) 796-5323 29 SOUTH BROOKSSILLE AVENUE

DARRYL W._ JOHNSTON FAX: (352) 799-3187 BROOKSVILLY, RL.ORIDA 34601

November 2. 2010

VIA FACSIMILE (352) 689-4461 AND
REGULAR U.S. MAIL DELIVERY

Brad Comelius
Director of Planning
7375 Powell Road
Suite 113

Wildwood, FL 34785

RE.  Request for Rchearing of Petition to Vacate poruon of CR 647N

Dear Mr Cornelius:

Pursuant to the request of Derrill McAteer, Esq , 1 am forwarding information on behalf
of Mr and Mrs. Richard Hough to be shared with the Board of County Commission prior to its
consideration of the request for a rehearing on the Petition to Vacate portion of CR 647N This
letter will also summarize some of the musrepresentations, mistakes of substantial fact and other
errors which we would want to present for the Board's cousideration.

1 A Warranty Deed from Berens to Hough as recorded in O.R. Book 1408, Page
125, public records of Sumter County is attached as Exhibit 1 It was represented at the hearing
and in the executive summary that the Houghs have legal access to their property over SW 70th
T.ane. This was also testified to us a significant difference between the current hearing and the
one which occurred in 2005 because the SW 70th Lane access was not considered then. This is

inaccurate.

According {o the Houghs' deed, their property is subject to two right-of-way easements
across their property. A copy of a drawing showing these easements is attached as Exhibit 2.
These easements burden and do not benefit the Houghs' property There is no easement granted
to Houghs or for the benefit of the Houghs' property in their dced. The private road known as
SW 70th Lanc is not legally described anywhere in the Houghs' deed, and therefore, they have
no legal right to traverse that private road.

In addition, the words "subject 10 an casement” have been held insufficient as a matter of
law to reserve or create an casement. See Procacei v, Zacco, 324 So.2d 180 (Fla. 4th DCA
1976) and Marchman v. Perdye, 543 So0.2d 1286 (Fla. 1st DCA 1989). Whether "subject to and
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casernent” language creates or reserves an easement is a question of fact involving the intent of
the parties. Usually this means litigation. We intend to have a complete title search performed
and provided to the Board prior to the rehearing date. We do not know where the statement on
page 2, paragraph 7 of the Executive Summary originated, but it appears to be materially

inaccurate.

2. CR 647 N was used by the Berens, the Houghs' predecessors in title, from the
time they purchased the property in 1975 A barn was built on the acreage in 1981 The sole
access to the 8 acre parcel since then has been over the portion of CR 647 N which the Board has
voted 1o vacate.

3 The Clays have not approached the Houghs, let alone "many times” and have not
acted as mediators. The Clays have called in complaints to the Southwest Florida Water
Management District against the Lloughs. The complaint was unfounded. The Clays have not
contacted the Houghs about paving or maintaining the public right of way known as CR 647N

4 Contrary to the Mareks' testimony that heavy equipment and trucks traveled the
public right of way at all hours of the night, only one vehicle (flat bed truck) has ever come in
after midnight during the five years the Houghs have owned their property This was when the
antique fire truck they purchased broke down during transport to the property and had to be
hauled in on a flat bed truck It was at 1:47 a.m.. 1t was due to a mechanical breakdown, and 1t

was the only time it has ever ocourred.

S. All the equipment on the Houghs' eight acres is allowed to be there, and there arc
no code violations. The code enforcement complaint that was mentioned at the hearing had
already been investigated and the investigation was completed. The report had simply not been
signed off There was no code enforcement violation and staff knew or should have known this.

6. There was a misrepresentation that the Houghs did not do anything to maintain
the public right of way In 2005, the Houghs requested permission to trim trees and even offered
to pave the right-of-way, but were told by County officials that they could not because it was
public property They asked me to write then County Attomey, Randall Thornton. A copy of
my letter is attached as Exhibit 3 Mr Thornton advised that the property would be pul into the
maintenance plan. The only tree trimming that has been done was the removal of trees by the
Mareks and/or Clays which was directly contrary to the instructions not to trim or remove frees

from the public right of way

These are some of the misrepresentations and inaccuracies for the Board to consider in
granting the request for rehearing. The CR 647 N access is the only historical access to the 8
acre parcel and is the only viable access. There is also a stub out further down Magnolia Drive
(CR 657 W), however, use of that access would require a driveway being cleared through 6 acres
of heavily wooded property That is unreasonable. Stub outs are typically required at the end of
subdivisions for connectivity to adjacent property which may or may not be developed in the
future. The 8 acre tract could be split into two four acre tracts and the public roads would serve
as the direct aceess to those tracts. It makes no sense to eliminate the only public access ever

used by the owners of the 8 acre tract.
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We respectfully request the rehearing.

Sincerely yours,

Darryl W Johpston

e, Mr and Mrs. Richard Hough
Derrill McAteer, Esq.
Bradley Arnold

enclosures
DWY/



Sent By JOHNSTON*SASSER; 352 799 3187, Nov 2 10 16 18, Page 4/8
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Erepared by and refucn in:

Lawranes J. Marehhanke, Esq. &)
Lavwrenpee J. Marchbanhs P.A. ; M
118 Chevelmsd Avense 7993.00
Wildweed, FL 34785 20/ 3,@
352-748.8388

File Nmnber: 03-8937

Wil Call No.:

Grantee 8.8, No.

Pucel Montificstion No, L24=022
[Space Above Thix Eine Foc Recording Data]

Warranty Deed

(ETATUTORY FORM - $BCTION 689,02, £.8.)

This Indsntarc made this 11th day of Jidy, 2085 between Wilamae F. Berens, s slngle woman whose poat affice
wdidrean ic 7128 CR €57 W., Bushuell, F1, 33513 of tho County of Sunsicr, Statr of Florlda, grentor®, and Richard
Hough sod Carsl Ann Heugh, his wifs whoss past office addreas in P.0. Box 5307, Clearwster, FIL of the Cownty of o
State of Florids, graniec, DIISE-5As7

Witnesseth, ot aeid grautor, fx snd o copsidomtion of the sum of TEN AND NO/100 DOLLARS ($10.00) and nther
sood and valuabls considerations to &aid grantor tn hand paid by said grantee, the recelpt whereof is berchy ackuowiedged,
hax gramted, bagsined, and sold o the said pravtee, and gramee's heim and assigne forever, s following dascribed land,
situate, lying snd boing in Semter County, Florida, to-wit:

Eoa atischod

Sabjsct to 2 applicable Declarsilom of Reatriciions, Covenants, Conditions and Exsementy of vecord.

and soid grantor docs herehy fully warmant the #itls 1o caid land, and will defond the same againgt lewfil clairms of all pemons
whomsosver and that raid laud is free of all encumbrences, exoepl taxes acening subscquent {o Docernber 31, 2004

* *Crantor® and “Cramtes™ sro used for singuiar of pinrel, as contoxt saguires.

In Witness Whereof, grantor has horexnto set grantor's hand and acal the day and year first above written,

Bigned, senled and detivered In oux prosonce:

Simte of Florica
Couty of Sumier
The formgoing instamoent was acknowledged before me fhis mﬂ&gou
peassonally inown or X} hay prodoeed o drfvars 1 A% identificati
{Notary Seal} Notary Bphie———""
Printed Name:
My Cosninission Expirca:
SUHTER COUNTY. FLORTDA DOC_$1,995,00 i
GLORTA HAYWARD, CLERK OF CIRCUIT COURT 8%./%3@323 nggg gl-“lj?z_%

DoubleTimee



Sent By JOHNSTON*SASSER,

EXHIBIT A
Parcel 1.
Parcel # 1,24A149

Lot 79, RIVER RETREATS, according to the map or plat thereof as recorded in Plat
Book 8, Page(s) 42, Public Becords of Sumter County, Florida.

Parcel 2:
Parcel # L24=022

Begin at the Northeast corner of the NE % of NW % of Section 24, Township 21
Bouth, Range 20 Eaat, Sumter County, Florida, run South 81° 39" 10" West along
the North line of said Norxitheast % of Northwest % a distance of 264.00 feot, thence
South 0° 51’ 50" East parallel to the East line of said Northeast % of Northwest % s
distance of 1328.0 fst, mors or less to the South line of eaid Northeast ¥% of
Northwest % thence'Hasterly along the South line of said Northeast % of Northwest
% 264.0 feet, more or less to the Bast line'df said Northeast % of Northwest %,
thenee North 0° 51° 507 'West along said East line of Northeast % of Northwest %
1828.0 feet, more or less to the Point of Beginning.

TURfuet bof
Sld.cﬁbcc‘r To a R%WO'FLMA‘ €ageme ] w\ Covmmon,
‘«M heirs a~d Aoty UL }:‘ cawsss the, Soutte 3o o &

Noctin &0 Jeot 1 @it Loest 30 o Ho ¥
T Qi sopen e Al L
6‘5":&%“ N SD obw ot 115 é.ezsfl)
oF e NE) e NWOYE of Sec. DY, Toenshep
ot puthong 20 Tasy

352 7099 3187, Nov-2 10 16°16; Page 5/8
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352 799 3187,

Sent By- JOHNSTON*SASSER;

Property Easement
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November 7, 2005

Randall Thornton, Esquire
P.O. Box 58
1.ake Panasoffkee, FL 33538-0058

RE:  Mr and Mrs. Richard Hough

Dear Mr. Thornton:

It was a pleasure talking with you last week, and it is my hope that this matter will be able
to resolve itself without much more of our involvement.

Irepresent Mr and Mrs. Richard Hough whoown Lot79in River Retreats subdivision. The
River Retreats plat was recorded in 1963 in Plat Book 3, Page 42, public records of Sumter County,
Florida. The Houghs also own 8 acres behind Lot 79 and west of the River Retreats subdivision.
The Houghs' only access to their ei?ht acres is across the platted streets shown on the I;}tz\at
as Old Istachatta and River Drive. Both of these streets stub out into my clients' eight acres. 1he
roads are not paved at the stub outs. 1 have highli§hted in yellow the street access to my clients'
roperty and gave highlighted in green my lents' ot and property My clients are unable to use
oth public streets, but for different reasons.

The River Drive access i blockei:-z what appears to be hurricane debris. Since the debris
is being stored on a platted street, it €§ sense lf3§r it to be removed by the Sumter County
Department of Public Works. The blocked road makes it in-txﬁossible for my clients to access the
southern part of their property and also impedes access for the owners of Lots 43 and 44 in River
Retreats.

The Old Istachatta access is partiaily blocked by a mailbox, two palm trees and a shrub/ tree
located in the middle of the right ok way. A copy of photographs showing the encroachments are
enclosed for your review Itis impossible for the Houghs to access their property without scraping
the shrub/tree closest to their gate. I believe all of the encroaching items were placed there by the
Mareks, owners of Lot 78 in River Retreats. The items in the rig t’Of‘Wak}’ prevent access 10 the
north part of my clients' property and also impedes access for theowners ¢ Lots 52 and 53 in River

Retreats.

Although 1 have not seen it, I am aware of a civil order between the Mareks and the
Hou%‘r:ss’ predecessor in title that permits use of the public r'?ht of way (Old Istachatta) for the
Mareks' mailbox and parking on part of the right of way. Idonot believe it was proper for the
Court to enter such an order without due process to Sumter County 1also donotbelievea Jud,
would knowin im%air use of & £ubﬁc right-of-way, especially if it was needed for access by
owners west of Ri etreats subdivision and within River Retreats. :

The purpoae of this letter is to request that the Sumter County Department of Public Works
place the clearing of these two right of ways into the scheduled of maintenance. My clients donot
request or care whether the right-of-way is paved, but only that it be cleared so their vehicles,
travel trailer and,/or motor home ¢ 1 s over the right-of-way
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My clients have a gate located at {he north entrance to their property, and the gate opens
into the right of way My dlients agree to change the gate openingto o%en into their property, and
they will immediately effect that ghange on the weekend after the right-of-ways are cleared.

You expressed concern abotit the civil court order, and perhaps that issue can be resolved
by asking the Court to reconsider the Order, However, parking within 3 feet of their property
should not affect my clients' access, however, the Mareks routinely park five to ten feet from thelr

mgfrty line. I have enclosed a copy of a picture that shows this, The mailbox, however, is a
indrance for my clients to make a right turn onto Holly Drive with any kind of trailer attached

to their vehicle, If the mailbox 18 located in front of the Mareks' home (like most everyone else),
it becomes a non-issue. We need to have the mailbox removed from the right-of-way.

Please let me know if we can resolve these encroachments onto ‘the right-of-way as
suggested inmy letter If you would like to discuss it further, or if I can be of help in the process
please let me know.

I look forward to hearing from you.

Sincerely yours,

Darryl W Johnston
enclosures

oc; Mr. and Mis. Richard Hough
DWJ/



